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INTRODUCTION 


§: 
‘THE TEXTS TRANSLATED 


‘In 1990 Profesor Maitland published, under the ede of Politzal 
‘Theories of the Middle Age, a translation of one of the seztons in the 
third volume of Dr Gicrke’s work on “The German Law of Asocia~ 
tons’ (Des datiche Grccaeschaflerect), which hed appeared, oeazly 
‘twenty year before, in 1881. The’ present wark, which deals 
‘with the politcal theories of the modern age, from 1590 to 1600, 
is a trarlation of Give subsection in Gietke’s fourth volume, 
‘which waa published just twenty year ago, in 39t3. In a chrom. 
Jogical cus, iis « complement to Profewor Meitland's work, In 
aU other respects, itt a separate and independent book, It must 
be judged on its own account; and it cannot cltiza, in any way, to 
{Sir Mit brig he dng oe a, 
faitand’s wer 

Ihave justly woo for the Palitcal Theres of the Midile Age, azxl 
‘cipecally for its Introduction, 

‘The theme of the prescat volume is the natural-law theory of 
Society and the State. Tn other words, it deals with the views of 
the State, and of other groupe {winether contained im the State, oF 

saralle to it, oF id, which were profased in the 

ol of Natural Law, oF ‘by the ideas ofthat school, 
ducing the three centuries which le between the Referzoation and 
‘the French Revolution. Bat to elucidate filly the nature of the 
‘volume, some words must be said about its place in the history af 
Gierke's publications. In 1880 be publiched a work cattled 
Johannes Altusias and th Devvopnens of Noeral-Laxe Theories of the 
‘Slate. This was, ina sense, x ‘chip from his workshop" and a by- 
product of his prolic pen; but it was also a harbinger of the third 
‘and fourth volumes of bis Gnecentchafieet.* Priroacly intended 
to resuscitate a forgotten German thinker, it also made him 2 peg 
cn which were hung both a history f the medieval theorist which 
pteccded bis system of though, and a sorvey of the modern theories 
‘which followed upon itt Tn the next year, 1881, Gierke published 

4 The fir value Bad appeared is 188, and he secad i 873- 

+ Gira biel fhe pec othe eed eon of is Aida a 908 
(pis spena of kavng ‘appended a tnary ofthe eoltin of ation 
‘Gear fhe Sate to a8 acount of te I eel tenchng of Alb 
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‘the third volume of the Gmessieciofivact, which dealt generally 
‘with ‘the theory of State and Corporation in classical and medieval 
Gms’, and in which a special ection (the section trasdlated by 
‘Maidand) was devoted (0 a more systematic account of mericval 
political theory than that already given in the book on Althusius 
Finally, in 1gt3, he published the fourth and last volume of is 
great work, dealing generally with ‘the theory of State and Cor- 
poration in modera times’, and largely devoted (the part here trans- 
Jatedis nearly one half of the whole) toa revised and comprehensive 
‘exposition of the modera eatural-law theories of Society and the 
State which he had already sketched in his work of 1880." 

"Though it was only published in 1933, the la volume of dhe 
Genosunichaftorect had been written rome twenty years before, The 
‘occasion of ts publication was a ceprint of the fr three voluraes, 
‘which decided Gierke to give to the world the manuscript of bis 
fourth as it wood, io spe of dhe years which bad accumulated 
tupon it and dhe gaps which it contained. ‘I do not believe’, he 
pleaded, “that say ether writec wil soon tread gun the path 
have takea. They lead ia part at any mite, through utterly devert 
feyiont.” AS t finally appeared, the wew volume fl into two parts, 
‘The fist described the history of modera social and politic theory 
down to 1630: the secoed carves it forward from 1630 to 1800. 
‘What is here translated is the two concluding subsecaons of the 
fiat part, and the Gist three of the second, The concluding tub- 
sections Of the first part treat of the indweace of the growing 
rnatura-law theory of human society, as it developed during the 
century dad a bal of the period of the Reformation, (rom the Diet 
of Worm in ager to the Treaty of Westphalia in 1648. The frst 
‘thee subsections of the second part deal with the development of 
aatural-law theory during the period of in ascendney, from the 
accenion of Lavis XIV to the Freack Revolution, oF (in other 
words) from Hobbes and Pufeador! to Kant and Fichte, The five 
subsections taken together, as Gieske says in his preface, ‘form 
a whole’; and itis that whole which i presented here. There is 
‘one gap, for which Gieske exprawed kia sorcow, and foc which the 
‘randlator would venture to expres his owe regret. The natural- 
law theory of the relation of Gurch and State, which had been 
‘treated briefly but suggestively io ita Gat phase, during the period 
of the Reformation, & not treated at all in its later phase, during 

* An Engl translation of Gik’s took on Ata being enderabca 
by ut Antennal, De Beard Pre 
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the period between 1650 and xBoo. The niche is there, as the 
reader will notice fhe surveys the plan of dhe work; butt remains 
an empty niche. Otherwise the whole of which Gierke speaks is a 
rounded acd fished whole, with a central theme developed in, 
fim various ramifications. 

‘eis the value ofthis whole that it gives a conected and crt 
account of the general theory of Burman vociety—the theory of 
politica, of conscitutional law, and of the law of asociations— 
‘which was developed by the great school of Natural Law. ‘That 
theory wat a theory of the ideal or natural Law af husan society, 
and of the ideal or natural Right of man. 1 was a theory which 
‘culminated in the American Declaration of Independence in 1776 
and the French Revolution of 1769. It was 2 theory adorned by 
any illutious sames—Hooket and Suarex; Altousiss, Grotint 
and Pufendorf; Milton and Sidacy; Hobbes, Locke and Rousseau; 
Spinoza and Lelbnia; Thomasiss and Wolff (lcs known in Eng- 
Jand, but none the less names of fame and power in the eightecath 
century); Vico and Becearia; Fichte and Kant. This i the theory 
hich Gierke expounds, and these are the names with which he 
conjutes, There are emissions in his work. The aazme of Hooker 
(though it recurs ie the pages of Locke) is never mentioned by 
Gerke. He never refers to the name of Vattel, though bis Droit det 
Gans, ou Principe deta Let natalie, ofthe yeas 1798, i wll a texte 
book recommended for study in English Usivesites. He never 
‘touches on the effocesceace of natura-law ideas (partly promoted 
by the study of Vatte's book asnong the lawyers of Boston), which 
's 90 marled a feature of the American Revolution. Paine’s Right 
of Manis absent from bis pages; and he never refers tothe theory 
9f Burke, or the criticism of Natural Law ia the early writings of 
Bentham, As there are omissions, 10 there are alto sips, The 
Account which Gierke gives ofthe views of some ofthe many writers 
with whom be deals—Suarer, far example, or Spinoza, 0€ even 
(on some points) Locke—ovcasionally stand in need af supplement 
or correction. On 
‘extensive it could 

‘But there are two things tobe said on the other side, which make 
say sips or omissions Sy up in the belence unt) they disappear 
‘rom view. In the fst place, Gierke has studied the original texts 
of a mmulttudinous iterature—Catholic and Protestant, legal and 
poltical, German, French, Eogish, [linn and Spanish; andtherich 
apparatus of bis note, with their abundant quotations of crucial 

















sii Transletor’s Dusodaction 
‘passages from hisauthortis, enables the reader to fellow hissouroes 
and test is conclusions. Iz the second place, be bas not sought 
simmplyto analyoe acc describe bis maizrial, Always concerned with 
the conception of the Group, and especially with dre form af Group 
which he calls the Fellowahip (Gauseaschaf), and always anxious 
to discover the exence of groupli@, the source and nature of 
‘group-authority, and the significance of group-pensonality, be has 
‘Brought his own categorics and problems to the study ofhis material; 
the has attempted to elicit its measing in terms of these categories 
and in anrwer to these problems; and be bas thus imprinted dhe 
forza of his own scheme and system of thought upon the matter of 
his study. The denger of suck a method is that it tends to make the 
‘theories ofthe past square with the demands ofa particular system, 
of the present. The criticiam i which it isuer external rather 
than imoamect; and every writer, placed in a Procruntcun frame, 
is adjmted to its pian and sized by its dimensions. But every age 
is apt to measure previous ages by i own ideas. Few of ts apply 
‘the leaden stapdard of Lesbian architectre’, wiich bends to i 
material and alr when it erton nd 
We generally use fixed canoas of judgment—be hey thove of 
oF Darwinisrs, oc Marxism —acconding to our 
by and cur Owa putt pris. Giecke was in the 
Edtoe of Romiaccn; of he Boguice movenent whice Bd 
‘on Romantcisas; of the Histoeical School of Law (and partculaely 
of the Germania: variety ofthat school) which drew upon both. He 
Inad abo the foot rules and set-squares of the German lawyer; be 
‘brought to his work conceptions of *State-penonality’, of i 
‘Thdge or bearer, ofits ‘orgass’, and of ix (and their) capacity for 
‘being a ‘Subject’ or owner of rights. We have co remember, a1 we 
read his pages, the traditoo he follows and the tools be usc. But 
the very ict that his tradicon ane is took are different froca our 
own add a stimulus and a act to the study of his writings, To see 
the development of westem Europe during three centuries a3 
Gieeke saw it is to gain new angies of vision and pew books of 
apprehension. 


‘Many of the writer cited in these pages baer long been buried 
in oblivion, at any rave for English readers. The dus is heavy on 
their forgotten tomea; and why (it may be asked) should it be 
disturbed? What are Bort and Busha to ut, or even Hertios and 
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‘Heincecius; and wha are we to thean? Pechaps we may answer 
the question, aa John Motley ance answered a szilar question, by 
pleading that itis not only the great writers who have fertlinea 
Suman thought; the mulirudinous ite leaves, which have semed 
to fier unregurded to the ground, kave also played thet part. 
Sut theres also a further answer. These waiters were the exponent, 
fn their day, of the great idea of Natural Law; and it was their 
‘exposition which, dizeety or indirecby, fed the thought of Locke 
fand Rousseau, and again of Fichte and Kant. We can hardly even 
‘ixderstand Rouen, the great poptlarier (an we may cal him 
‘without offence) of natural-lew speculation, tnt we get back to 
his sources. Fle was mot the iaventur of the personae eral or its 
ulead gherae. They were abl as Pufeadiort, and even olde. "Style 
ih the toan’, and syle i Gaane; but the scholar must go behind the 
stylist (o thote who dug the quarry, and bewed the stone, upod, 
‘which de sys ree. Even Reat and Fie, who were takes 
ather than sylsg, drew gencrovaly upoo the great quamy of 
[Natural Law for their seas. 
“Many ofthese forgotten thinkers were in their day 

lan Base of thot pretend low ts he Dutcs Ulver of 
Franeker, Leiden and Umeckt; but most of them taught in the 
Universities of Germany. Aldrisivs lectured at Herborn: Pufen- 
dorf ut Heidelberg; and lawyer ex famous lectured at Gotingen, 
Jem, Marburg aad Tubingen. But among all other 
Vaivenities, i the ody of law and was the Univenity 
of Halle, in Prusia, near the borders of Saxony. Founded io 1654, 
and rapidly becoming & centre of egal storie, it included asnong. 
lis teuchers Thommsiva and Heinccciua, and (later in the eigh= 
‘teeoth century) Wolf and Netilbladt. The Germaa writers whom, 
Gerke cites are matly peofeston of law, and many of theza pro- 
fenors of law at Halle. They are worth remesabering, if only be- 
‘cause we nay ears from thee the coneribation of Germann thought 
to politcal speculation in the seventeenth and cighteeath cent 
‘<a contribution which wat mainly made by the profesor of the 
German Univerttics. But the matter goes deeper than that. These 
German professes not only contsibuted to the general develop- 
‘ment of European political thought: uhey alo played a great and 
‘ctive partis the developesent of law, and we may almost say of 
the State, in Gemaany ‘elf There were no. Inns of Court i 
Germany to control the teaching of law and the development of 
‘he legal sytem. The Univenices bad a fee course. In England 
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the teaching of law, in the Univenie of Oxford and 
(the only Univensides down to 1052), wes mainly confined to the 
Jeotures of the Regius Profexors of Givil Lav, who had been in- 
stituted by Heary VII; and the Roman Law which they taught, 
bowever valuable it might be in itself, had Htle bearing on Bogtish 
Iie, It was far there in Germany. Here there were chai af 
very ort af law Roman Law in ts wns pda av it had dex 
veloped since the ‘Reception’ at the beginning of the sixteenth 

century; Natural Law; Internaticaal Law; Public Law. The pro- 
from covered a wide Eady which ranged from the wet, of 
private law to the mysteries of public law and practical politics, 
"They were epriogs of water in a thirty land. On the ove band, 
they could help to build a practical scheme of law. There waa no 
common law in Germany, oF in ary of is States, analogous to the 
Common Law of England; and not until 1790 did even Prin 
acquire its Ailgemains Pratisces Landrcht, On the other hand they 
ould funn en tai own an, or win arog the ral of 

he je he sein, te fallen the a. 
SRSLaT who cre Sentynesded ty te Goan Sate, The 
lea cco tne Utvenieswee te natn tthe Goan 
‘Beamtentum (one of the greatest creations of the German genivs), 
{in its highest and iis widest rease. We thall not do justice o some 
‘of the names which are meationed ia this volume usles we re- 
omber that they bad this background. Unknown to us in Enge 
aod, and perhaps lapaing into oblivion eves in their own country, 
they yet laboured in the practical lie of their day, and helped 10 
determine ita ntrocture.* But, being profesor, and therefore (4o- 
cording to dhe pature of that tribe) ‘naturally speculative animals’, 
they also laboured in the more austere Sekis of the pure theocy af 
law and politica; and they have left abiding if musty momuzens 
of their labours im those felts. They did the spade-work for the 
political theosit; and by their work ox the theory of Natural Lave, 
in particular, they released ideas which were to have a far greater 
practical effect, over a far greater area, than al their practical 
labour in their own im=oediate surroundings, For thse ideas were 


© ven today ithe ions of comtmpennry Le tae promo of lot 
ley far graue part in the ganera! Lat of connate coantintha he ig 
(Ser exper oda fs aged We ace oo rest on Gre inboury of German 
[protean rounection ws the Civ Cove ore Cncauton of Weimar 98 
1a werk of Feoch pechaers x elacating the Cade of Napalaan or x the 
‘prion ofthe Taian profmor of ln Sa elim atspradente and pe. 
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@ prove 2 dynamite which helped 10 explode the oamnection 
‘petween Great Beitain and ber American colonies, and to shatter 
the ancient monarchy of France. 


OF he conmeson ola with plc tory, an ofthe special 
connesion of Narra Law both wi politcal theory and petal 
peoctce, more asst be eae tn 2 mae spproprane piace, int 
Fit scsln ef tas conection, For te procel i renras 
Clan he fcloson in ta vlume, by wy oan appena of he 
trials ofa iectre by Protnor Trodach dinered before the 
onkoale ir Pel tS ta ogee, on The Toeavof Nasr 
Taw and Husaaty” Lie Gite, bat foun Ge angle of the 
theologian and i terom of Christian thought, Trodiach had 
seotot his yy trough he ceotri eplorng dh tcc yon 
Si grouprf, dod the coating fas by wich they were pe 
meated, from the day of the early Church to the days of medieval 
Catholiciam, and thence to the days of Protestantism and the various 
rotons sees Tes at i orate aes at 
‘work on Die SoialeSen dr cvitichen Kircen, wie was pt 
jn 1912, the year before the publication of the last volume of 
' Genssuschaftoels. The philosophies of human bistaey and 
ff human volo wich wo Sot io Gkrbs and Trodch we ia 
‘lene ropect perl and in woxe wy even complementary, 1 
fone asother. But Treeltsch was a younger man thaa Oierke (who 
was nearly 80 at the end of the War), and bis thought was lew 
end tn wove und baba cha La toes at age of oe 
tet bimlf to reece, under the impulse of German dele, onthe 
lines of German thought which had been current since the days of 
the Romactle Movement, toset them over aguas ibe natura 
lines of cought current in the more ween counts of rope} 
Abd to appreine bah cy of thooght in ras ofe eocral td 
{ntholeEeropenaoxtlool npred tad deepened byt wide view 
of the htry of Bwopeas nah. The fore ia which ero 
Conde his rloctioostenlablete a ane well worthy ef ras. 
iste fry owe ines contsum. But tat woud ot pla or 
rein the nchagn ofa ansatice ofthe lcsare a hs vlato. 
Ianto here besece eosin « fedaresal epprcidos 
of the conception of Naural nw, wit wails Giese dealing: 
{tis inlodedtovace ft conics & nla aprevationof the RE 
‘ante aol "Geranait coneepdons in teas ef wich Glee 
tran dining, wil belp the Fea? in understanding bath the 
he 
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subject which Gierke approached, and the Lines of his approsch; 
and pechaps, ifthe reader will pardon 2 word of advice, he 2) 
pendix many be wordry of bis conultation before he turns to a 
‘Srody of the ain contents of this volume. 

"The contrast drawn by Trociuch between German thought and 
‘the thonght of western Europe i a contrast which, as he hime? 
‘remarks, can only be accepted with modifications and qualisea- 
one. Pechapeit needs il farther qualicatins thea those which he 
thas himulf suggested. On the ove hand the theory of Naturel Law, 
during the period of its elaboration in She sewentccnth and cigh= 
teenth centuries, was Gar Eom ling confined to the countries of 
‘wort Europe, o even from being particsasly cultivated there: 
‘twas peculiarly developed, and pecaliarly taught, ia the Univer= 
tiiea of Germany. On the other baad the deiScation of super 
personal Groups, and partcalarly of the State, which has been 
Current in Germany since the Romantic Movement, i far from 
being confined to Germany: i has its analogy, if not its afin 
ons, i the doctrines of «achoal of Fecach national: (he action 
Frensist), and in the philtwophy of Fascist Taly, with its cult of 
the aation as ‘an orgaaisn saperor to che individuals, separate or 
{rouped, of whore it is compmed’.* But there it none the lean a 
fisinction between the thought of western Burope (and par- 
tleulaely of France) and the thought of Germany. Many of ux have 

‘been fascinated, and are fescinated atl, by the profundity 
of German thought. ‘Bot it solema and high-piled cloude, 
and gigantic, are not our nacucal sky. (Even the language in which 
icopeaks is a language cocntally different fom ous. Tbe vocabu- 
lary of the German thinker kan « great and distant sonority: it 
spoxis, ut it were, wich a soued of dhuoder; but what doet the 
onder actualy ay?...1e i = quaation which « raslator must 
‘often auk hiouelf ia perturbation of mind.) When we tara to the 
thought of France—formal at it may sometimes be, or even super- 
ficial—we torn 10 a dearer air; we convene with simple and 
clansical dean; we move among limpidity. German thougst—lke 
sane uly pnd ds eth Rope ed Rear a 
‘Serta ively, “Later on pect ms Se ijn Cee 
Delos vous tis Banas prscrypesvou dig ean Fst Sang te 
dine" (Gare). “Le poorer peter cx Freooe et oxic, woot Jr ple 
‘States penal, do nis pour Ponoge 8 Pouoan oot oe gee 
Si tine prope” Muara). Cid SR. Sate, Ph Pa Theat 
1 Mitel ny, 




















Tramatr’s Introduction xvii 
the German eation il, in the long travail of im development — 
isa heavieg and tumoleuous thing- When it becomes a thought 
about Groups and ‘super-personal realiter’, it becomes (at any 
‘atc to the realist) a matter of bidowy cloud and rolling nebulos 
ties. We begin to se Groups as great Brockea-spectres, confronting 
‘wr as we walk. Now we may admire the ation moving and 
heaving: we may admire che surge of its thougtas: we may amine 
the philasophy of ruper-penoual Groupepenon—the Folk: the 
Fellowthip! the Vekox in all jw forme. Tete, indeed, a phslowphy 
‘which can ennoble the individual, acd lft him above sefcentred 
Cncern in bis own izomediate fe. But it may ago bea philowophy 
‘which engulls bis lif, and absorbs bis individuality; and it may 
cod, in practice, in ltde moce than the brute and instinctive 
anutoenatara of the hive. We have to admit, afterall, the juste of 
‘Troeltsk’s saying, that the ead of the idealisation of Groups may 
{Santon hat thee of taper penal Beas har bad soe agi 
to confes that the cult som tragic 
result. Te began with Herder’ Folk-poetry and Folk-music; 
itrew into Hegel's Folkemind and Savigny’s Folkight (the right 
‘or law which just particular people's sense of justice in its own, 
‘particular phase of developmen): it coltinated in Scharahors's 
Folicurmay, While it has grandcar and flame, it has ul a cloud of 
stoke, Individualism is oft wed as a word of reproach; but it 
1s good to sce tionple shapes of “men as trees, walking’, and to think 
in simple terms of buman persoas. Persons—individual person— 
Itave a finitude or limit which can satisfy our intelligence, ond an 
infinity or extension which can say our faith. They have Snide 
Timi i the sense that, in any and every scheme of social order, 
‘each of them occupies a debanite posison, with it definite sphere 
of rights and dvtics, under the sytem of law which necessly 
requlates their exteraal relatiocs with one anather. They have is 

finity o exteasion in the sense that, sob sce alana, each of 
them is ‘a living onl” (as nothing but the individual person is or 
coan be), with an inner spring of spiritual life which rises beyond 
our knowledge and eods beyond our ken. If we look at Groups 
{rom this angle, we shal nt call chem persons. We shall call them 
‘organisations of persons, or schemes af personal relasons, i all 
their succemive phases, from the village or elub to he State or the 
‘League of Nations, And because they are arganisatoms or scheme, 
‘made by the miod of mas, we shall regard then aa constructed 
by the thought of persons, consisting ia the chougist of persons, 
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‘zussninot by the thought of persons, and revised (oreven destroyed) 
by the thought of persone—but never as persons themselves, in the 
‘vei in which individnals are persons. 


a 
LAW AND POLITICAL THEORY 


We bave already spoken, incidentally, of the connection between 
‘the atody of law and the sudy of social and political theory. The 
‘nethed, and the substance, of Gierke’s writings must aaturally 
Impel ub to some further cocsideration of the wature of that con- 
nection, He was himself x lawyer, and a lawyer in a double sense, 
Not only was he a lawyer of the chair, immened in the weudy and 
exporiion of legal history and legal principles; he wae alko & 
lawyer of the bafte-Geld, who plunged into the bury war of ideas 
‘which attended the construction af the German Givil Code in the 
later years of the nineteenth century. The two sides of his activity 
‘were closely connected. He explains himself, in the preface to the 
ut volume of Es Gash, cat ibe bad earned sade 

history into contemporary struggles it was in the tamve faith, 
‘and wih the same object, chat he bad written history—'to pene 
trate the new code with a Germanistic spit; to develop is 
Germanic content upoa an historical bass; to Soser the growth of 
‘ta Germanioen in dhe future’. We must remember, a5 we read his 
writing, that be is bringing « view of the Germain State and of 
German society, derived from his Jong studies, uot only ta interpret 
their developement in the past, but also te shape their development 
jin the present, during the great year of political and legal con 
struction that lie between the cew constnution of x871 and the 
‘new Civil Oode of 1898. iti in this spirit that be approaches the 
theory of State and Society in the period from 1590 10 1800, when 
the idea of a universal Natural Law was in the air. What was there 
of truth im those three centuries, which acconed with the long, 
Initorks wend of German life and thought aud could be incorpor- 
ated into the German present? What was there of error, which 
oust he banished? Some truth chere was; and the pamage freon 
Gierke's work om Altnusios, randated in Appendix x, will show 
Ihow strongly he felt the value of the fandamoental idea of Nataral 
‘Law—the idea that there is « natural justice, based on the reasoa 
‘of saan which Hes bebind all porcive law. But there was also some- 
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thing of eror; and the reader ofthis voluce will see, tom Gierie's 
criticism ofthe indivicualiste basis of Natural Law, bow strongly 
The felt chat error, and how deeply concerned he was to urge hit 
‘own philosophy, that the world is world of ‘real Graup-beinga” 
3 well as of individual. 

‘The comnection between law and political science i far closer on 
the Continent than itis in England. With wx, the subject bave 
gemeraly tended towards a divorce; and there has boea ltd study 
Of political acience in term af law. Hobbes was aot ignorant of 
‘Englak Inw; but be used tke language of physic aud behaviour 
Seti prychology eather thac the Inaguage of law. Locke employed 
the conception of ‘trut"; but he way a physician, « philoropher 
‘and a politician rather chan a lawyer. Few of eur lawyers have 
tumed their attention w the fimdamental questions of politics. 
‘We may count the narses of Blackttone acd Benthar, Austin and 
‘Maine, Dicey and Maitland; but they ace scartered lights rather 
‘than a constellation, and the light of Blackstone is somewhat din, 
(On the whole our law han beea a cote aod empirical preserve of 
the legal profesion; asd ow politcal science bas proceeded not 
from lawyer or professors of law, but from politician with 
philosophic gift or phil with « practical intrest. We have 
‘gained something from our defect—if indeod it is x defect. The 
‘politician with m philosophic gi—be it Sidocy or Burke, Morley 
(or Beyeo—can bring a bracing sease of reality to his speculations. 
‘The philosopher with x practical interett—Adarz Seth and Paley 
im the eighteenth century; Sidgwick, T. EL Green and Boranquet 
{in the nineteenth—eaa carry practical quettiocs into the high and 
vhimate regions of ethical principle. The Engliah sytem of political 
science, 50 far as we can speak of such a thing, bas combined an 
{nttint far nctwal fact with some sease of the moral foundatioes oo 
‘hich the action of State, lke all human action, must necessarily 
‘be based. The tradition of humanixm ia our Univenitic—the 
‘tradition which caried back teacher and taught to the writings of 
Plato and Aristotle, and imbued not only the master, but also the 
‘Pupil destined far political affair, wich the ctbice-political ideas 
‘Of the Republic and the Poltc—corroborated a uative sense of the 
‘moral foundations of politics, Our political science acquired what 
2 German scholar might call a ‘normative’ characte. A etudy of 
‘Bolin which s primarily legal may booome a desiccated study of 
‘Statraclt, and revolve about questions of legal metaphysics such 
a the nature of ‘Statepensonality’ or the exence of ‘State 
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sovercignty’. Our English politcal philowophy has boon sporadic; 
as bardly developed any ‘schoo’, unlex we can call Bentham 
1 school; butt has generally been occupied in dicuuing the moral 
norma of staadards by which the State and ite activites should be 
contralled. Pechaps we shall not be over-kind to it if we see it in 
oar wnind's cye, a1 Aristotle saw Socrates, wepl ne fb mpay- 
erreurs. 

‘On the Continent—if we may draw a rough and crude contrat, 
which needs many qualiications—political education and politcal 
speculation bave generally gone along the lines of law. Lav has 
‘besa the pecparndon for the service of the State, in itv ndcuinistra- 
‘ve an well a its judicial acsvide; and law ha bees the basis of 
the theory of the State. On the one hand, it has provided the 
(raining of the Ststsbyamievion; ou the other band it bas provided 
the concepts and the line of approach for Slaottstatchft. "Somme 
legis’, we esay amon say;"the leeyer is whigaitons. Certainly, 
the politcal theory of France and Geresuny bears his mark, TO 
study modem Fresch political theary isto study the Inwyen— 
Eamein, Hauriov, Bartley, Duguit iti co woudy works which 
sentral goby the ele of Tri ds Doi cnn. To uty 

‘moderna Gerxata political theory & equally to study the lnwyery— 
JJellinek, Keluem and Schmitt; and if treaties are written on the 
‘Hheory Of the State (aligenrint Staats} ux well as on Statircht 
ropet, wef hey ar writen by profmorof av, Wear 
‘wo face with a great and geoeral trend; and we are bound 10 
fanine its significance, nad to see whether it may not have lessons 
tw teach ws. Our English political science bas hitherto had no great 
method; and we ray, at tbe very least, Jeare some lessons in thet 
respect. 

Now it may be trae that the legal approach ta political rcicace 
tends to ead ut into appareatly ard regions of legal cictaphyaic. 
Tt may alo be true that such an approach tends to convert the 
State into a legal icstirution, rather than ‘e fellowship in the good 
life’, Bat there are other things which are also true. In the Grst 
place the State is 30 much identifed with lav, in all is daily 
operations {which are operation of declaring and sanctioning lave, 
sand thereby declaring and sanctioning the rights allits member), 
that we are bound to sady lve if we wish to soudy the Srate. In 
the socond place, the study of the State in terms of law makes 
politcal scence a geosine discipline, and demands from the 
studeot a genuine grasp of Segal conceptions and the general legal 
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of view. Politica science which is ot rooted and grounded. 
in some such discipline becomes a lose congeres of facie apepus. 
Tn the third place, the whole vocabulary of political scieace is 
steeped in terms of law; and this etymological acts the reflection 
and the expression of a long historical process. Throughout tbe 
‘ceaturies political science has been borrowing the conceptions of 
Jaw; and Kes in the language of law that t has learned to speak 
and to utter articulate words, 
it Has beca said chat ‘the world which decives its civilisation 
{from westcra Europe may be divide ito the lands of the English 
Taw, and lands where in outward form atleast the law is Roman’ 
Policical science, for reasons to which we have already referred, i 
tan great debtor to the vocabulary of Engtish law. Bot it mands 
deeply indebted tothe law of Rome, When men tied to interpret 
the State a society hey were borowing dete ei os 
Roman private law. When they ered to interpret 
tetas ptrty wc ad fet eeu te 
‘society’, they were borrowing the conception of mandation 
tame wuree. Those were matter of the bocrowing of privatelaw 
terms and conceptions and their application to the sphere of public 
Jew. Tn other words, what was involved was the ws ofthe rules of 
lay seating to private groups and private activities in the State 
to explain the character and the activity of the State itl. DifS- 
culties naturally arone, as Gerke suficently indicates, froma this 
transference ofthe ideas of ove sphere ta explain the ife of another. 
‘But Roman law could supply che politcal theorist with something 
‘more thas private-law cotions. I¢ had conceptions of the aature 
of ju and dx, ond of che part played by the People in the making 
of lager: it had conceptions of ieferiae ad majstas:ithad the coos 
ception of the Lex ra, by which the People tranafesre peri 
and foleria to the Prince. All these conceptions bocasbe Uke nu 
cof political theory; and they were developed in the steady and 
continuous work of the commentators on Roman law during the 
Middle Ages. We study the ideas of Dante and Marsilio of Padua; 
tout we have to remember that by their side stood ther 
ary, the great legst Bartolo of Sezoferrato, and that the ideas of 
Bartolus, themecives derived from the old Roman heritage, be- 
aioe in tar the heritage of the txtecath centary, and are quoted 
ancl uoed by mot af ts writer on poliicn 
+ Prfame Cedar, is The Wesan Cait (cited by F. 8. 
Marsh ry wade oo 
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‘There were other heritages besides the legal heritage of Roroe 
‘which lay at Ube disposal of the politcal dhearist. There was the 
Iberiuage of Ariat, received in the thirmenth century; there was 
the beritage of the Christian Father, and aot leat of St Augustine, 
‘which bad been continuoudy cherished by the Church. Bot 
Roman law had a special volume and igoporcance, 1t wan wore 
than a heritage; it was a living body of actual law, practised in 
courts and developed by jurist it was a consistent body of vial 
ideas, which coukd not oaly be wed by the thearst, but was also 
affecting political life and development. Its history during the 
Middle Ages, as Vinogradoff writes at the end of his Roma Lan in 
Medical Barpe, texts to the latzat vigour and orguniing power 
‘of ideas, in Que midst of sbiRing surroundings’. Ic is lite wooder 
that the politcal theory of modern Europe, when it emerges in the 
sixteenth century, largely expounded by Lawyers and expounded 
in terms of Roman law. Bodin, Alcbesius, Grotus, Pufendort are 


politica; bat they too iy betake thezamclves to law. Fichte 

Writes a Grandlag dhs Nanas and a Splendor Rahs; Hegel, 

ise write work ended Pam of Lent Onis of te 
le 


Political acience has thos for many centuries largely spoken the 
language of law, and mainly of Roman law. (Natural Law, as we 
‘thall presently see, isthe term which theorist often used to grace 
thee eagure; Dut Natural Lave, ay we aball ano ace, i tel a 
conception of the Reman lawyer.) But whas, we may mak, is the 
conception which we may properly form w-day, in our present 
ate of experience snd opinion, about the lation betwees polit- 
«al sieace and law? We may begin our enquiry by drewing a 
\istinctian between Society and the Stata, Society, or community, 
‘which in our modern life tabes the form of national rociety of 
community, is a naturally given fact of historical experience, Each 
ational society ig 2 unity; and each expres fin unity iu a 
‘commen way of lnking at lit in the light of « common tradition, 
and in the development of a common culture, or way of life, 
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‘i all ia various formas, Bot each society i also a pharality. Tein a 
sich web of contained groupe—religioss and educational; pro- 
{ational and oocupatianal; soese for pleasure and some for profit; 
some based on neighbourhood and some on snrue other alnity: 
all dyed by the national colour, and yet al (or tost of thom) with, 
the capacity, and the instinct, for anociating hemelves with 
similar grouye in other national societies, and thus entering into 
some form of international connection. Such is sociery, at once 
nc and many, bat always, in ial, the play ofa voluntary Lie and 
‘the operation of che volustary activity of mas. This i the material 
(on which there is stamped the form of the State. The State, we mity 
tay, na national wociety which bas turued ite! into a legal eaocia- 
‘ion, of a juridical organisation, by vite of legal act and deed 
called a conan, which i beach the norm and standard 
(and therefore the ‘Sovereign’) of sack association ot organisation, 
‘This constitution need not be a single document: it eaay be a set 
‘of historical documents; and over and above that it muy also be 
1 vet of unwritten coostitutioaal coaveations, backing and rein- 
forcing whatever documents there be. Constituted by and under 
‘this conticution, and thus reated by a legal act (or series of ac), 
the State exist to perform the egal or jursdical puspooe for which 
‘in was comtituted. Te declares and enforces, subject tothe primary 
rule of the comstitation, a body of secondary rules, or system of 
ordinary law, which regulates the relations of it toember ax ‘legal 
eros” (a term co which we rust recar in a later section), and 

Giese “penans* the rights and duties which form their 
“egal persooality’, Tt creates a scheme of working relations, in 
such areas of life ax are sarcepiile of wnifrm and compulsory 
regulation, and it cals this scheze by the name of ly 
@ portion for each member under the scheme, and it calls that 
onition by the name of rights and duties. Law is the method of 
5m operation: the rights and duties of *persoas’ [which, as we shall 
ce later, may be individuals or groups) are the objects of ts opern- 
‘ian, But thongh the State, and wath it law, abd with law the 
compubory regulation of human relatioos in certain areas, has 
supervened, wm itwere, upon Society, Society sil remains. USecicty 
Ihaa tumed fue into legal awociaton, it has aot turned the whole 
ial int hat ors aor ha it pein in provdincig the Stat. 
ell cemunics, with ita cammam way of looking at Hf, engaged in 
the development ofits common calture: its inciudesitarick web of 
‘Sroupe, which may al pursue their voluntary acivities in the social 
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area not regulated by law. Bekind tae organized legal State there 
rum the Iie of national socity; and there is thus» rich country 
stretching ounide the four wall of State-regulated if. 

‘Before we seck to stody the relation betwoen law and political 
‘theory on the hasis of these ideas, we may pause to enquire, for a 
moment, into Giecie’s own conception of the relation between 
Society and the Stare. Greellclef ia his vocabulary, is the sum 
(otal of bumas groupings, and the genera) and comprehemsive 
‘exprosion of roman anocatioms. It ranges fom the universal 
soclety ofall bumnanity down to the village and the family in the 
village. From this point of view the State is one of the form of 
Gaalachef; and you may dhss have a general theory of Garllkaft 
‘which colours and determines your view of the State. So Far as chia 
ocr, the State is just « circle im a series of coneenuic circles, But 
Gerke seems alo to have another poiat of view; and this point of 
view appears to be dominant. From this point of view, dhe State 
abil into the centre. All other groupe are arranged according to 
‘the relation in which they stand tot. There aresome groups 
are in che State; there are others which ace side by sid with it (the 
‘Church being the only example): there are others (each as 
‘tions andthe general international society of States) which are 
oor it—thoogh it is not made very cleae whether this means 
tianply that they are larges, of whether it means that they are 
supedior. So far a thin goes, the State teem to hold the interioe 
lines, But there is sll another point of view which also has to be 
taken into account. We have (0 remember Gierke's fundamental 
belie in the reality of the Group-persoe.* On thin bata the State 
‘becomes a real pertoa; but 99 also do those group in the State 
which are more than mece partzenhipe or simple collections of 
inutividual and 10, agnis, does the Church, 08 « group 
‘which stands side by side with dhe State. One real Group-perion 
‘aay somehow be greater and moce authoritative than another; but 
so faranthey are all‘yel’, hey all seem to be ona level. Tris hardly 
eae how Gierke really conceives the relation of State and Socirty, 
But on the whole he seems to regand the State asa force controling 
sand regulating tocicty and ity variows group; and be ia anxious 
that it ould do its shaping liberally, recognising, in its regulation 
of groups, that itis ‘real pers’ 

Reruming from this digresion, and adopting, for the purposes 
‘of our argument, the distinction between State aod Society which 
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‘was muggeated before we digresed, we may now examine the 
[proper scope of political theory, and the aature of it relation to 
Jaw, Political theary, we may begin by observing, is wot concerned 
ith the State alone. Its also comcerned with Society, because it 
i imyposible to understand the State unless we se it in connection 
‘with the Society fram whieh it proceeds, upon which it reacts, and 
‘which reacts upon it. The word "political", i by it we only teau 
the adjective of the oun “State', is not broad enough for our 
purpoter; and from this point of view we might more properly, 
If abo more cumbrously, prefer to speak of ‘soca! and’ politcal 
theory’, But we need not quarrel about adjectives; and we may 
content ourvcives with the traditions term “political theory’ 
‘political acience’, though the word ‘scieace" seems to make a large 
chain for any stay of things Rumaa), provided it be understood 
that we are not obliged to study the State alone, or ta stody it in 
ialation. So conceived, political theory will deal with three rain 
‘matters. 1 wil deal with the nature of Society and the process of 
ils activity. it will deal with the mature of the State, as 2 egal 
‘asiociation, and with the whole proces and intention offs legal 
sedi, Ti wil del withthe rein f Scie to the Sues 
‘of the State to Society 

In dealing with the second of these matter, paiticalthoory will 
nngely be vaing legal woateral, and it will make itt largely the 
Adebior of law, Te will study public or constitutional lw, seeking 
to understand and ta interpret the “fame of government” which 
‘the constitution prescribes, and abo (if there be any ‘declaration 
of rights’) the general system of rights, and the general eysien of 
‘duties, which it declares. ¢ will alo study what may be called 
social law, oF the law of associations, seeking to understand and 
(o interpret the principles on which the State deals with groups, 
11 ail even study the private law wihich deals with individuals; for 
the action of the legal smociation will not be dear unles we know 
something ofthe concrete rights and dutica which express and fix 
{he positon ofits members and determine the aature of their ce 
ations with one another. But in dealing with this legal material, 
(he political theorist will often be forced to transcend its purely 
legal aspect. In dealing with the public instizutons of the State, 
for exacaple, be has uot only to se them 2s they legally are: he bas 
‘ls to sec them as they actually work. A scheaoe of representative 
institutions prescribed im a constitution i one thing: the actoal 
working of tach a system, unter the influence of party orgaisa- 
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‘ot and other factors, ay be quite another. Society and sorial 
focees are always making their impact on the igal State and its 
legal facton and instrunsents. The infvence of party organisations 
(hich saiciy speaking are social Sormations in the area of Society, 
rather thas legal insttutions in the area of the Sexte) an example 
of roch impact. Political theary, even in dhe att of soudying he 
Statr, i bound to turm is attention outside the Stats tothe Society 
‘hick Kes bebind ic and is always acting upon it. Jt cannot long 
study the wcond ofthe three main matter muentioned above before 
it fils itself driven Back to the fs, asd forward into the third. 

Here, in some measure, the politcal theorist nds himself com- 
palled to go beyond the Lawye:—though the Lawyer wo secks to 
expound 3 ‘philosophy of law’ (Professor Pound, for example)* 
will not readily be outdscanced, and will march by his wide wich 

ual steps. (After all, there i ite difference between a ‘phil 
sophy oflaw' and a ‘philosophical vneocy of the State’) Bit there 
in lao another way in which the politcal Uaeorst bas to go beyoud. 
the Iawyer-—unkes, again, the lawyer be alvo a legal philotopher. 
{tis not enough for hive to comter the actual form and operation 
of State and Society. He has to consider the ends or puspotes 
bby which they should ideally be controlled. He is wot only oon- 
cemmed with what legally i and what actully wort: he i also 
‘concerned with what should ideally be. Here be has to move into 
Aickingdom of ultimate ends. IG ike Aristotle, we belive that etles 
4s the study far exealewe ofthe purposive activities of man and the 
nds by whith they are guided, and if we accordingly hold that 
‘ethics has an ‘architoctonic’ quality, we dall szy tht che political 
theorist must betake himoel vlcimately to the moralit. He saust 
find the touchstone of social lie and political activity fa vome ul 











imate ethical principle. To many that ultimate principle has 
always seemed to be the intrinsic value ofthe human pertonality; 
and men have been fain to believe that the State and its Law were 
instruments for serving the conditions of the free emengence and 
rox development of that ultimate and intrinsic value. Autrs lems, 





‘appropriate (o ‘the age af expansion’ from the sixteenth to the. 

alnecceath ecanury, but inappcopriate t Gur own. Economics 

reigns, having driven oat ethics; and notions of ‘tolidarity’ or 
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“‘ocial bility” have expelled, or are secking to expel, the old 
notion ofthe intrini value of the buen personality. To Duguit, 
the uleinate source of le rigle dx drt 's tne economic fact of solid 
swity, which isso ultimate, and overwhelming, that the standard 
of social and political lle may be exprosed im the one prin- 
ciple, ‘Do nothing contrary to social solidarity, und co-operate, 25 
{far as porsible, in is realisation’. To Professor Poa, the ultimate 
nd of fw (an therefore of tic State, as legal asociation) i to 
‘be found in social utility. Law exits to provide “a maximum satis. 
faction of wants'—theic wants being Undersiod in the sense of 
‘social wane’ which are felt by different social sections and in- 
terest, Tesccks to strike some soe of balance between their coo 
fleting claims and demands; it serves aaa sot of vocial engineering, 
‘ving effect to as much as we say with che least sacrice 10 
far as such effect cao be given ‘by an ordering of hursan conduct 
‘shrough politically organised socery’.* i 

‘Tein not necessary or us to reek to appreciate, or to criticise, ches 
different conceptions of the ultirsate end of eocial ie and potitcal 
“organimacion. Gierke himself in the geacral reais on law which 
seated in Appel be wid wme word om the sar 
‘hich are well worthy of cousiderstion. Ts tufficcat for sus pur- 
‘poses if we recognise that polical theory must ucceaarily cumin 
Ace in w windy of imate ends, in whatever way it may wotk (9 
conceive the mature of thove ends. We may now rerume, in two 
propottios, the conclusions to which we have been led by our 
gument in tegard to the relations between law and political 
theory. Ta the ft place political theory, wile itis concerned 
‘with Society ax well 9 the State, and wile thas to sad the inter- 
action between the two, ib specifically concemed with the State; 
aad here—junt because the State, as such, i « legal astociation— 
ft aust borrow ics raatcral larg from law (pubic, social and 
private), though it is bound to study the actual working as well 
44 the legal forms of such material (Political theary which in 
concentrated exclusively on lege fore: becomes tercly a matter of 
‘hei omttctinet: polical theary which is concentrated entirely 
on the aetual working of institutions becomes meney descriptive 
Politics, and the desorption giver if ec hold ofthe Eze ground 
‘Of legal cule, may alsa become tedeacious and partisan.) In the 
second place, political chenry must ultimately si into a pkile- 


Op. cit co, on “The End of Law’, copecally the coocaron of the 
chapter. 
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tophy of political values and a doctrine of the ultimate ende of 
organise! wciety. Tt must, im 2 word, asrume a normative cha- 
acter, whether & finds itz norsa in puce ethics, or in some more 
or lest economic theory of socal solidarity or social usity, Here 
the philosophy of law may join hands with politcal philosophy; 
and though the legal philosopher will talk ofthe ends of law, and 
the political philosopher will speak of the ends of che State, there 
‘wil be ile difference between them. For the State is esscatially 
ln, aod Taw isthe essrace of the State. The State is encntially ave 
in the sense that it exist in order ta secure a ight onder of relations 
between its members, expressed in the fare of declared and en- 
forced rules. Law, a3 8 sytem of declared and enforced cule, is 
the exence ofthe State in the same sort of tease ax his words and 
‘acts are the essence of @ man. 


‘When we come to consider Natural Law, we shall see how ruck 
4 philosophy of law (for Naural Lav, in a sense, is simply & 
hy of law) can contribute to political theory—how much, 
led. tir x political theory. For the prevent it omly reziainy, in 
occlusion of the present argucent, to concer briefly sone other 
‘ways of approach to political theory, besides the way of law. There 
are two such ways to which Gerke allodes ia the course of his 
writings, One we nay call the biological, and the other the psycho- 
logical. 1k isthe biological way of approach which seemw particu 
larly to have attracted Gierk, a it has alo attracted many other 
writer since the middle of the eineteenth century. 

‘We may consider the biological approach to social and political 
theory from cwo diferent points of view. From one point of view 
‘we many say that Society and the State, whatever they are in thera- 
seve, have x biological basis. This & obviowly tue. Every 
ational Society, aod every State, has the biological basis both of 
the physical breed or stock of it member, and aso ofthe physical 
characternties nd iaBuences of ics cerzary. This basis wall neces 
sarily react upon that which s built upon it; aad to understand 
fully any particular State or Society we must therefare study this 
bass. But there is also another point of view, which it very differ- 
‘ent, From this poist of view it may be contended, ood it bas often 
been conteaded, that Society and the State are therscives of the 
_neture of biological structures, or organisms, in tbe ease that they 
are 10 analogous fo such stractures that they mutt be interpreted 
im the same termu and by the same language. This is « point of view 
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which is not so obviously rue. But it recur in the writings of 
Giceke, and itis particularly developed and prened in a rectorial 
address which he delivered ia 1g02 on ‘The Nature of Human 
Groups” (Dat Weir der meschichen Verbinde). It is a poinc of view 
‘which would make both lew and political science indebted to biology 
for the conceptions which Uhey tne to interpret theic material, and 
the language which they employ to expeess their conceptions. 
‘How far can we accept such a point of view? We may admit that 
the analogy berwcen the physica body and che body politic is one 
‘which bas long been employed. We may alo admit that it was 
natural, and indeed inevitable, that the new growth of biological 
science in the nineteenth century, which threw a flood of light om 
the development and the nature of the physical organism, should 
ave eval in aly xo we oe od sano, Fina, 
‘we may adit that Gierke was under a particular temptation 10 
pes the analogy. He was arguing that groups were eal perion— 
Teal ‘unitary’ ences, existing over and above dhe multiple in- 
dividual pertons of which they were campored. Tt seemed a corro- 
bboration ofthe argument ¢o add hat they were also real bodice 
(0f organiuns—or rather, that they were vo analogous to real bodica 
fr organist that they must eccesarily be desaibed in term 
drawn from such bodies. But what seems to be a corroboration 
may really be a confusion; and Gierke, like other thinkers who 
have presed the organic analogy, has not entirely escaped this rt. 
‘cis one thing to predicate of a group that it possesses personality. 
‘This to say tha itis a spictual existence, aad poasesses a spiritual 
auiibute. Its another thing to predicate of s group that it it an 
sganiom, and porsesies an organic character. This isto say that 
it ia physical existence, and powesses physical attributes. Gierke 
in really aware of the difcrence betwoen these two things. He is 
convinced that the group really and truly is a penn. He isnot 
convinced that itis an organier, but only that itis kr an organ 
Jim—Like, and yet (he confenc) unlike.* But while he cam make 


' “Property underused, the scaony aly suits hat we find in he sok 
body a unity of ie, belonging (© = wale compen of dient pare, sac nb 
‘bern we can oly pee eau expan. We do ot tepe hat the 
Inner nucture of » Whole whow pars are sea sus be of x Gonna for 
which 'the sary Whole aSirds 50 acalogy that hee there 4 @ ain 
‘meton, wae is ceeed wad developed, actated ud dimokre, by action 
that proceeds rom peyologeal tie that bere Gu res of suture wee 
nds aad ti real of the scence of mind beg” ar Wem dr lon 
Parad, ep. 13,16. 
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‘this distinction, be eam alo let it dlasppear and sometimes he lta 
it dienppear attogethec. When be writes that thee isa “uicatife 
justification far the asrmmpton of a rea) cmporsal and spirisual 
‘unity in human groups’,* be has lec the group-personality tale 
to inlf the flesh af a group-organism,; and he has forgotten his 
own warning. Ax analogy which is consistent with differences has 
dropped the diferences; and ceasing o be an ncalogy, it has be- 
come sn Sdcatiy, [tis well to insist that biology only furnishes taw 
‘and political scicace with am analogy. So does engineering; wo docs 
chemistry; and 30 may any science. The dislogical analogy may 
be the best of the various analogies; and indeed we may fankly 
confes that it's, But we may also confess that ‘organism’ is itself 
fan analogy drawa from mechaniam; for ‘organ’ means & tool of 
fnstroment, and when we speak of “organs’ of the body we are 
an caginering analogy. The ‘socal organom® ian soalogy 
i based upon an analogy; and if biology can supply politcal 
preg epeere telcos tees 7 teen] 
(of Society and the State, it bas iaelf been wepplicd already with a 
‘good metaphor io advasie, 


“The peychological approach to political eheory is mace direct, 
‘and ines in a close coatact, than the biological. Paychology i 
{a cieace of he mind; and it has a natoral relation to studies such 
1s political theory which deal with the social products and crea- 
‘dons of the mind. The peycbologst who seeks to elucidate ‘human 
mature in polices” (or, more exactly, to explain the proceaes and 
operation of the human rind in it political acivities) ean bring 
‘point of view which wopplemenss, amd may correct, the ndings 
caf the elder style of pobtical theory. ‘Such theocy has teaded (0 
speak, in intellectual teres, of the rational ayprchetsion and oom 
‘iow volition of purposes. Prycholony can take ut into the dim 
country which les behind the conscious incelect—the country of 
‘emotions and initncu in which there ste so many of dhe springs 
that run through social Me. This is @ coctribudion of clear and 
definite value. But there is also ancther contribution which peycho- 
logy has tought to make to political theory. Nat only bas it em 
phased the robcomciocs Gctony of the individual kind which 
‘lay shir port in politics: it has alo sought to discover the exist- 
‘not, and to explain the nature, ofa supposed group-mind, with 
(roup-totions, grouprinstincs, and even a group-inceliect, We 

* Med pone. 
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might have expected that this form of peychologica theory wold 
have atracted Gierke. His own language i language ofthe group- 
‘patson and the group-wid; and dhs, af Gat aight, socms COpuate 
fo the paychological theory of the growp-mind. Why should he not 
Ihave ed Yaa thoory, and used it im preference to the biological 
analogy of the orgenieas on which be lays so much emphasis? 

Tn one or two pasmges of his lecture oa ‘The Nature of Humas 
Groups’, Gieke’ refers to peychologica theory. He speaks of a 
Volksste: be mentions, as parallel to his own ‘organic’ theory of 
the group, the speculations of Wundt and the development of 
Vollerpystologis. Bot on the whole he maker litle use of the 
rnateral or the theories of the paychologist. Two reasons may be 
rugged. In the Grat place, the group which he has in mind, 
with it group-penonality and its group, ie not 
logical titue, connecting the threads of individual minds i is a 
sort of higher reality, ofa tramecendenta! order, which stands out 
as something distinct froes, aod something wuperior to, the separate 
reality of the individual.” Gierke borrows from Hegelian phil 
‘sophy cather than from group-peychology; and when he writes: 
tat human groupie i life of x igher order, in which the in- 
dividual life i incorporated’ he is in a diffeeot world af ideas 
from the ta Hegelian world of graded mani 
fextations of the ecernat mind: a world of values, higher and lower, 
‘which does not come within the ken ofthe peychologst, who simply 
deal with the actuality (or the supposed actuality) of mental unis 
‘nd procencs. Tn the vecoud place, the pychological theory of 
the group-miad was largely elaborated after Gierke haa forted 
is ory, aod it ia mainly a Feeach theory. Iti the theory af 
M. Durkheim and M. Le Boo, bot expecially of the former, with 
bis view of the social mind as the oo real mind, which thinks ia 
and through the physical braizs of individuals, but only wes them 
it (ols. This later theoty, cultivated in Peance and exported 
10 Hngland and America in the beginning ofthe tweatith century, 
lay outside Gieske's range of iteres: and knowledge. But even it 
it had come within his range, it could hardly have affected bis 
Ghought: The “group-beings” among which he maves wre very 
diferent fam the “minds of groupe’ (or crow’ oF even herds) 
‘which appear in some of the Inter forms of paychological theory. 
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i Fiecsie’y Raced: 
‘We may now summarise in the light of the general considers- 
toms which we have aasembled, the nature of the cantrbution 
‘which Giecke makes to political theory. He is a lawyer, and he 
examines a2 a lawyer the legal nature of groups which have a legal 
ccharacter—the State, with legal character defined in public la 
the associations contzined iz the State, with their egal character 
define! in a socal’ law or law of emcciations. So far, he provides 
1 body of egal material which political scicuce is bound to accept 
‘and wee. But Gierke i more than a lawyer; ir goes beyond Iew— 
and that in two ways. Tn the fist place, he isa philosopher, of 
rather he takes certain philosophical assesptions. He asumex 
that groups in general—both those which have a legal character, 
as belonging to the area of the State, and hese which have not, 
since they simply belong to the area of Society—have the capacity 
of being real pervs. Not all groups are actually such persons: 
mere partnership between individual partners simply remains a 
sum of intividun) penne and never becoenat «veal peton fell 
Sut groups which are more than partnerships—which are not 
sere conbintins of indiviteals or pester eave in vecurog ther 
‘own peivate benefits, but have a genuine voity of purpore waiting 
their -membert, aa embers of one body, in the purwuit of a 
common: re always ceal persons and sa fur us law ia con: 
nected with such groupt, it must recogeise the fact of their real 
‘personality, and give that fact true legal expreston. In the second 
place, we may say that Gierke i » sociologist as well as a lawyer, 
if by ‘sociologist’ we meac that be isa student of Society as well 
as of the State He does not entirdy confine his exposition of 
‘groups to groups which have 2 legal character. He deal, incident- 
ally, inthe chapters translated in thin volume, with the group 
‘which lr calls international wciety, which for him stands outside 
land above the State, and agaza with the group which we cal re- 
ligions society, or the Church, which in his view stands outside and 
Desde the State, He admit, and indood he insist, that law, at 
law, is concerned only with groups ‘whote unity i exprened in a 
legal organisation’—groups ‘which act in the area of law’.* But 
the groups which lie beyond the immediate scope of law are not 
entirely excluded from the lawyers ken. The folt, or oational 
society, is a powerful factor affecting law, and it has to be com- 
sidered in the weudy of law: international community imuce in law, 
if tis notin ie a legal entity; and religious socity bas a similar 
“Tasso 
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uality.® Law proper—law in its stict and limited seaso—is 
‘Revessarily one-sided. In a passage of bis lecture on ‘The Nature 
‘of Human Groups’, Gierke seeks to delimit the exact nature afta 
sphere, and £2 explain how the lawyer rust recognise both dhe 
fiit to which he i confined and the factor which lit beyoed 
them. *The fe of law is only ome side, and by no means the most 
important side, of community life. The science of law must never 
forget this one sidedness. Te must always bear in mind that the 
living forces of the various social organisms express therclves 
foutide the area of law (Rel), in all che movements of might 
(Macht and of cakure in the general community it, and achieve 
their greatest triumpts independently of law—and even in op- 
position to law. Legal science raust leave it to other scicuces to 
discover the cobesiony that exist, and 10 trace the unities that act, 
in all chs extralegal sphere. Bot while the veieuce flaw must thus 
receive from otber branches of science the confirmatory evidence 
‘hich they can give of the reality of community, it cam also male 
‘claim upon them. Tt eas wk that its own account af the legal 
‘xpreaion ofthis realty should be duly considered in any thorough 
and genuine investigation of social data other than legal.’ 

‘Such is Gierke's owa view of the relation of legal science to social 
and political theacy. Legal science prisarily studies legally orgas- 
‘ved groups as wveh—the State, as legally organised under public 
‘oe: the legally orgie. group inside the State, at onpuned 
wader the law of astociations. 1¢ may alo study, secondarily, such 
‘groups as are not legally orgazized, bc one dete affect law— 
{roups auch se nasional society, international coramunity, tod 
‘eligious bodies. On the whole, however, it leaves to other sicaces 
(the social and political sciences) the general study of these social 
s70ups, and it accepts from those sciences the evidence which they 
provide. Per cova, it may facly claim that they ahall accept itr 
cvidence, and shall take into accoaat it teary of legally organised 
ups. 

Tn its general features, and in its broad limes, this view must 
command our allegiance. On the other band it does not follow 
‘that Gierke’s particular dheory of the real personality of groups 
sunt necenarily be accepted. I & something more than & legal 
mui 2 Ty reting whe Gi a of ineresoo oaemnity we 

4 es wring Bee che dye of legal span 
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‘tueory. Jeia a lal theary which tara from philoeophical ssamp- 
tious which we may quetion, and pres a biclogcal analogy to 
a Jength which muy raise our doubts. Nor ly it exy to accept an 
<thical corallary which Gierke seeks to draw from 
[Ethical theories may lead to legal corollaries; but i 
see why a lcgal theory should inte in a moral rale. Yet at the ead 
of hia address om “The Nature of Hamas. Groups’, Cierke seems 
to take this line. “One thing”, he says, ‘may be permitted 10 
jurist: he may sugges: Ue moral significance which belongs t0 the 
dea of the real unity of the community.” He proceeds to argue 
that iti only this idea of a ‘real unity’ which cam produce the 
Delief that a group i of value is itself and only the belie that a 
‘Whole Bas a higher value, as compared with its part, x juny, 
in tur, the moral duty of man to live and dic for the Whole.* We 
‘may fuely rejoin, to such an argument, that a theory is not proved 
to be true by being proved to be neceaary ta the ethical me of 
‘iving and dying for the Whole’ unless that rule is true in iuell 
‘We tray als rejoin that the rule of living and dying for the Whale, 
ven if it be accepted as true, does not necessarily requice aa is 
basis any idea that the Whole & ‘real’ in the sense of being an 
‘entity oc a perton. Even if a group is only ‘ideal’, in the tease of 
‘being a common idea or set of Meas entertained by it raemabers, 
‘we bave to recognise that thousands of our bied hve died for the 
take of an idea. Even if group s only individuals, one man may 
die for the sake of other, if be believes that he best serves their 
Ibappineas thereby and that he ought to serve their happines. 












fs 
THE LAW OF NATURE 
‘The conception ofa Law of Nature goes back, ike 20 many of our 
conceptions, to the Greeia. Aristotle, in the Réterie, distinguishes 
between law which is ‘particular’, or postive, and law which i 
‘common’, or ‘according to nature’.t This implics the idea of @ 
‘common law which i natural to all bursanity. Similarly, in the 
Eikcs, in speaking of ‘civic justice’, which regulates the relation 
‘between citizen and citizen, he distinguishes between the "natueal" 
"Thi p, gt There mena to bea Tea foe Che es that » group bar value 
nfl ar ene 4 ba sgh vale. 
 Rbes,1973 ba. 
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element, which has the same validity everywhere and doat not 
depend ‘ou cuactment, and the “comveutigoal” clement which 
is purely postive.* In Aristotle's general tertainalogy the word 
‘untural’, as applied to mam and buman things, has three sens. 
11 srthig wie tmmenent othe perl coro 
‘of man, as a potentiality of developwnent. Again it is something 
‘which bas developed with his development—something which is 
1 growth of his pocentiality, but = growth in which his ‘art’, or 
‘creative mind (which is part of his constitution), ax co-operated 
with the prompting» of what we may roughly call bs inetint, or 
immanent impulse. Finally, it is vomething which in imherent in 
the inal developreent of extn, aed part of his final cause o¢ pur- 
pore. All three nace are interconnected, and interconnected i 
YYirtwe of the idea of development. I we {abe them all into con 
sideration, we shall see that a ‘natural aw" will not merely mean 
law which is conextensive with man, oc universal; it wil also meat 
4 Jaw which has grown coocucreatly with many and i, in a sense, 
evolutionary—yet not so evolutionary but that man'y “art” has 
conoperated in its growth. The antithea between natural and 
conventional, which is only x prime focie axtithesis, will dire 
appear: and we shall have & vision of an historically developed 
aw which has both m ponitive quality aad a root in the nature of 
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all men flow-citisens, and there should be one fife and order, at 
of a Gock oc « common panture fending together under a common 
Jaye. This common law (rowbs wbucs), which is the law uni- 
versal and nanural, may remind us of the wow or lingua faa 
‘of the Hellenistic period. Te the legal corllary to the linguistic 
fact ofa universally diffased speech, which in turn vas the corollary 
to Alesander’s world-Stace. But the cow was uctoal fact: the 
rowdy viuo remained an aspiration. It was an ideal law which 
could only become actual if men were purely raonal. Its prin- 
ciples were ideal principles. Among these ideal principles was that 
of equality. By natuce, and ar ressocable creatures, all human 
beings were equal. By ature the woman war equal to the man, 
and the slave to the master. This was the teaching of Zeno} and it 
‘was a teaching which had it effect, in later days, in Rome. 


1s Rocoe we find « highly developed body of law such as Athens 
never attained, Indeed we fiod, by the time of Cicero, three 
different bodis or conceptions of lew. The first i the ju eo 
hii lw pa yo Rosen nes, Th mad 
From & point of view we may regard jas 
enli a3 4 body of cammercia) law, enforced by the Romas cours 
{all commercial cass, whether the partes to auch eaten were 
ciuzens or foreigner. From tis point of view is exveatial content 
1a the law of contract, including the contract of sais and that of 
‘nandaton. Fron a thoacetcal pint of view us gent was defined 
‘by dhe Roman jurist as ‘tke ubiversal clement, fa nadithets tothe 
national peculiarities (jus cial), to be found in the positive law of 
cveey State's} Here we cecur 19 something very lke the ‘common 
Jaw’ or ‘natural justice’ of which Ariatode speaks. Hence, to, itis 
cary to move forward wo the third conception af law which we find 
fm the Roman lawyess—that of jus naturale, We may define jer 
rabrale ax “the law imposed on mankind by common burman 
‘ature, thatis by reason in response to burma nreds and inatinet'<t 
eis difficult to distinguish berwocn jas genie, as defined from the 
‘theoretical point of view, and jai aakwale; and indeed the Roman 
Juri were never agreed that chere was any distincron berweea 
‘he two, But we may at any rate say that wale jr geatium can be 
‘regarded from a practical point af view, asl when 30 regarded ia 
= Phunchy Ao Ft 15. The Grok wort So aw is the ae at at 
pairs noes # irae of ecco nd vd 
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mainly a body of commercial law concerned with contracts, jt 
ature in always x general legal weal, t's, a its ercnce, the Sioie 
deal of a common law of all humanity, which ia law of Reason 
and Nature. It is permeated by the Stoic priscple of equality: 
macs fomincs notre ecqucles nas—they are equal pemons in the 
(great court of Nature. Ics oot a body of actaal law, which can be 
‘Enforced in actual courts, Its a way of looking at things—a spirit of 
‘humane iaterpretacion’ in the mind of dhe judge and the jurst— 
‘which nay, and does, aflect the law which is actually enforced, 
Dut does 20 without being actual law itself. No Roman jurist ever 
aumcrted that Netural Law overrode concrete. und positive law, 
43 was asierced in the Middle Ages and afterwards; all that they 
‘id was wo allow their idea of Natural Law to affect the actual aw 
‘when it camne to be applied in the cours. Nor did aay Raman 
arse ever awociate Natucal Law with a particular date or epoch, 
‘or anign it to the days ofa state of nature, ‘whea roan came froma 
‘the hand of his Maker’. Natural Law was timeless but if there 
‘wus any time at which it attained its zenith, that time was in the 
falloes of the days, and notin thei berinaing, 


Stoicinm had passed into the jus naturale of Rome, The jus naturale 
fabled etna ere Tale 
But the early Crisdan Fathers, holding that man’s pure natare bad 
Eee ce pee 
of Nature, and ‘relative’ Natural Law. The absolute Law of 
Nature, in man's uncorrupted state of primitive grace, is a law 
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ositive fact auserted is absolute right. Bat the tradition of « Law 
of Nature, which generally took the form of relative Natural 
Lave, contiawed to survive inthe Cathotic Church, not only during 
the Middle Ages, but als ix modem history, St Thomas Aquinad 
found room in. bis philosophy for four species of law, all kung 
by galden chaias w Ged. There was the positive law enacted 
for mankind by God Himuctf in His revelation of His wail through 
‘the Seripeares (er ‘ere was the positive law enacted for 
ita members by a human community, through x representative 
[prioce, in virtue of en authority of which the prinnpiam came fon 
God (les Aamana). Behind the positive law canctes by Godan 
indeed, we may add, behind all otber lew whatsoever—there wat 
the law of all creation resident m the supreme and unchanging 
purpose of God far al His creatures (lex arse); and bebind the 
[Postive law coacted by a human community tere was the Natural 
‘Law discovered by man's divine faculty of reasoa, as it rough ta 
“apprehend the purpose of God's Wil and the rule of His Reason 
(les natradi),* This was de scheme on wick the thought of tbe 
{Ghar continued a move; and in that whee he ie of Nata) 
ww continued to play a conspicuous part, even after the end of the 
‘Middle Ages. The great moral theologians ofthe sixteeath century 
(or, at Gierke cals them, ‘the ecclesinstical writers om Natural 
Law’), who were occupied with the study of moral and political 
lly its rdatns fo theclogy, dace pol ply 
sophy in terms of Natural Law. Conspicuous among them isthe 
‘great Spanish Jesuit, Suarez, who regarded the Sovereign as ‘the 
disciple of che law tatural’; bat there were many others of his 
Onler (among them Lessius, Lugo and Molina) who wrote works 
aust ter expourding  uatural-law philosophy of Society ant 
the State; and meer of other Ones (such as the Doeninican 
Soto} followed the same example. 








‘But to understand the full bearing of the tradition of Nacural Law 
‘even during the Middle Ages themselves, we must return from the 
(Church to the Roman lawyers; for without the substance and com 
tent of Roman law—not merely its conception of jur mabwrela, but 
lita whole genecal body and sum of conceptioa:—Nauwral Law 


1 1H became « querion amaag ecclimuial thin whether Nana! Law 
asa coamed of Divine Wil or 4 rue of Divine earn: wee below, 728. 
(Gu. 5c Toomass geocral view of hw, sce C. de Lagarde, Bi pala de 
ifeme, Incas. 
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srould always bave been a teauous and shadowy thing.* Here we 
Jurt gp back to the great Renaissance ofthe wudy of Roman law 
‘which began with the Bologeese jurist at dhe cad of the eleventh 
century. The Capper Fors of Justinian—the Code, or body of 
textutrlaw, and the Digest, o: body of care law—now became 2 
subject of study (prieanly in Tealy and southern France, but 
‘eventually in all the Universities of Europe) om which legal and 
politcal chought was nouried. Nor was it only a subject af study. 
‘A caput moriwem might have beea that. But Roman law was a lex 
‘enimats, whic moved and inspired the living world. “On the 
ceclesiaatical side it pened into dhe active body of Canon Law, which 
‘was not only taught by dhe canonists, but also practised ‘in the 
ecclesiastical courts. On the temporal side ic began to be adapted 
(0 the nerds af secular life and the eoguirements of cular court 
Ifthe early commentator: of the twelth and thirtecath centuries 
(the Glowatec) had confined themselves to the study of Roman, 
law ws it stood i the actual text of Justinian, che commentators of 
the Sereeth and subequent centr (be pout of 
alia ongh coving her sai tow penta peat, aod 
tempi Co adept Romataw prncgh och ands of teu 
it labours produced two diflereat and contradictory 
‘Immediately, by adjusting Roman law to the needs of 
‘general contemporary lie, hey helped to secure ius general difa- 
Einar a Ecropean body of pacts! nw wc cowl aim, ata 
whole, to be vaivenal and ‘natural’. Ultimately, by giving it a 
practical and positive character asa body of practical and positive 
‘ley, they helped to produce a cectioe (though this reaction doet 
not become evident til the sixteenth and seventeenth centuries), 
which ran in favout of a new view of Natural Law as something 
distinct from Roman law—a ‘pure’ law which transcended the 
‘merely “applied” law of the civilians. 

* In caer words tha Natural Law wich winx prt of Reman Law and 
cat eis eoneriows, tx conscptioe which wes adopted aad devoped by 
he Chur, But when te qentinn came to med, What Jos tis coke 
fcpuin f Natura! Law actualy couiain or tachade? the mage tends te be, 
Guring te Me Ages genera and down fo the ac of 8c School 
‘Natur Law after 1300, 1 cota ov include the adele of Roan Law, 
ES alee Sk sry nasnnBe od rly ad dk 

Rama aw i generat came inthe Me Ages tobe cal by ke cuca 
[Pst ih ed Be wer eve Sh the uk a Rosa 
ingen Tw" ie diay 
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‘The immediate remult i that which meets usin the later Middle 
‘Ages, aod is sill wo be found in the sixteenth century. During this 
period, there are stl bodies of old customary Iaw in the various 
countries af Europe; in England, indeed, chere in a comlidated 
body of coramoa faw which will raist any Romaniat tread. But 
oa the Continent, at any rate, Roman legits are bury in most 
States; and even in England, Roenan law is entering into branches 
‘flaw other than the common law proper. In all the Univenities, 
the English included, it is a great subject of general and inter 
sacacl vty, Prcibdin ere degre amon reehie, ad 








fat lately waver!” Becawe st was thes univ, could 
already be called marural; and for this reason. alone we may sy 
‘hat ‘its veneration in the Middle Ages as Natural Law was 1 
entirely unjustied’.* Bue it could be regarded as natural not only 
Tiecaute it was universal, but also becuse itseemes to be supresiely 
reavonable. Tt was the expresion of hursan reagon in a great body 
of scripture (ate serie), which might vee tobe paral, in things 
arty 1 the heavenly Scrptre commited tote Church, And 

‘de uch patti of wae, vc ho eal 
Homan fespnens a by long study’, and which the 
‘dvilions hed by their conning and adaptation 
Of the Ges Sur wes» very tigh reach of ean. 

But the very triumpl of Roma: law wa, in one sense, its un- 
doing. Just because it teed 90 auch to become an actu law — 
Just Because it was not a ‘good old bed-ridden law’, but a. ve 
vey law which walled the treet ad eatced the courte let 
room for a new idea of Natural Law, as something distinct from 
actual Roman Law, which might be profased and studied in 
‘Weivenitics av x separate branch of enquiry. When the reception 
of Rowaan law began to be achieved in Germany about 1500, and 
‘the civil law of Rowe became o currest law in the Expire and itt 
principalitics, che German interes in the Cees Juris became very 
Jasgely practical. The old Bartolist tradition of sdopting Roraas 
Jaw to the needs of actual comtemporary life (which had bees con- 
‘radicted but not checked by the hnmaziss of the sixteenth eca- 
fury, such as Cujas, who wished to undentaod Roman law es 22 
historical fact of the past im tera of hiatorcal scholarship) assumes 
anew and vigorous be; and a ans medevar—a modcrnsationof the 
Digat ox Pandas of Jastcian, which it wotaries called Pender. 

© Prefawor de Zalaes, op. cp. 81. 
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racit, but which 2 modern scholar has called “Wardour Steet 
Roman Law’—occupied the attention of scholars, But free specu 
lative thought sill survived, triumphant over particular and i- 
smodiateexigeacies; and the great general problema ofthe sixteenth 
aud seventeenth centuries afforded a large material far general 
‘peculation. These vas the probleas of the new eystem of national 
States; ofthe principles oa which their rations shld be based; 
of the source and the nature of the body of law by which their 
relations should be adjusted. There was the problees of the new 
tytiem of taticual Churches; of tei reatiog wo the State; of the 
ature ofboth Church and State, and the character ofthe common 
framework iato which they could both be fitted. Problems such 
4s these demanded a new wealth of conceptions. A new School of 
‘Natural Law arose and attempted to open a new rnine of thought 
‘which should provide that new wealth. 


‘The great age of this School of Natural Law isthe veventeent 
tnd cightecath ccaturies. It runs fom Grotiuy and Pulendorf to 
Fiche and Kant, otf work was sendy boon nthe etentn 
century; and indeed the great with which it sought to 
Seal wef poblons wi had bee pred byte endo ot 
the sixteenth century, In the setions which are translated in 
‘this volumne, Gierke ucconfingly accks to study the ‘naturallaw’ 
speculation of the threx centuries fom 1590 to tBoo. We may 
observe two general features in such rpeculation. Tn che fint place, 
the Natural Law which isin question is « secular Natural Law 
‘True the Catholic writers o0 Natural Law, in the Inter sixteenth 
century, continue to speak in teres which go back to St Thora, 
‘and indeed beyond St Thora-—terms of divine dispensation: 
‘terms which make Natural Law appear as an objective scheme af 
ivinely constituted realities and rules (the reality of the family, 
Jor example, and the rues of marriage and the geneeal family 
‘stern, to which man bas to adjust his Ki if he isto be true to is 
town diving exence.* But the general view of the thinkers of the 
Schoo! of Natural Lay rfes that law, and all that depend uponit, 
(0 the play of the natural light of buman reason. The Schoo! i thus 
a ratioualistic schoo emancipated from the Church; its tendency, 
‘we may say i to subject the Gurch to Natural Law rather thas 
Natural Law tothe Church; and it thinkers seek to determine the 
‘ature of the Church, and tar proper scheme of i relations to the 
* ini, inthe caniauor's sata © fg ote Ga and Dot 6. 
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State, by principles which are themecles independent of the 
(Gaurch. Ta the second place, the school of Nasural Law i nt oaly 
from the Scriptures of the Church: i is also emanci- 
‘pated from the tis sempte of Roman iawe, Itg Natural 
‘om pure rae, withoot any adjective oF qualification; 
duct of the fe lucabraton of the legal philosopher, researching 
‘in nein petars xi. But the accumsdations of the past cannot be 
‘easily hed; and rescarches ‘in the desk of one’s breast" may only 
renult in the discovery of an absence of material, In actsal fac, 
‘the School of Natural Law contiaued to bein the deb of the Corpus 
Joris, When it sought to elaborate the natural rules of international 
law, it used materials which were tainly drawn from Roman law. 
‘When it sought to coustroct a eatura system of constitutional law 
for the State, and natural cules of ‘socal” lave for groupe and ag 
sociation, it equally wed the took provided by Roman lew. It 
started from Roaun-law conceptions of contract and ‘partnes- 
thip' and ‘mandate’; it adopted aod adapted Roman-law idets 
‘of the usionsita or corporation. We have spoken of whe School of 
Natural Law a working a new mine of thought. More july and 
securely we might wy that took the mined cola of te Roman 
Jawyers, im the form which it had attained after centuries of 
reulatioa and revaluation among the canoniss and civilians, 
‘and vought to mele dhe metal dowa and starap it with a new die, 
Thin process of rationalising and (if we cay use that word) 
“naturalxing" old legal conceptions isa process parallel to a phase 
Which we have already had reasoa to notice in the development of 
cGastical Roman lave. The theorists and teachers ofthe new Natural 
Law (which Became a subject of professorial chain in many Uni- 
venti), were once more atempting wo bring a sirtof “humane 
interpretation’ into the exegesis of law, a8 the old Roman jurnts 
‘who thoughtin terms of jernaturele hod atterapted to do long before 
But if we note aa analogy, we cwust also note 2 great differ- 
ence. The Roman jorixeeslti who applied the conception of jas 
aierate were closely connected with the sctual profession and 
administration af Iaw. They belonged to the aristocratic lide of 
Rome, and occupied « high position in the hicarchy of the Roman, 
State. The theorists of the new Natural Lave might often pas into 
the service of the State, and bold jutiial oc edtsiistrative oF 
Gplomatic ped; but ic itself Natural Law was a specalation of 
‘theorists and peefewan. Te had {in no derogatory sense of the 
word) au academic quality. Ist icamediase [st waa the life of 
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lectures nau text-books; and it moved more in the world of thought 
‘ham in the world of action. 

‘Bus the world af thought isan important world, and the School 
of Natural Law was deeply eatrenched in its receses. Its very 
‘academic quality brought itinto lose contact with the 
‘and the philosophers of the seventeenth and eighteenth centuries, 
Grotius and Pufeadort mast count among the great thinkers of 
their day. Burlamaqui brought the principles of Carvaianism to 
the elucidation of Natural Law ix his Privifes dr dvit nab, 
‘published at Geneva in 1747. Wolff put tar philosophy of Lcibuix 
(toa similar we in his Jas soherae, published at Frankfort from 
1740 © 1748; and Vaticl, another follower of Leibaix, fllowed 
amiuch the samme line i his Dros de Gras ou Principe de fai watrele 
(e730), which i lacgely based on the work of Wolf. Junt as the 
Yt oe Neural Law go 10 he ilovphen td rnp 
othe philosophers bave recourse o Natural Law for their 
‘terminology and tany oftheir politica ideas, Hobbes and 
‘write ia thee teems—though the jus sahree of Spinoa, c: 
bys pant, racer x elves Sowing for ih power 

, than the dictate of man’s nacural reason and the horean 
sense of right. Locke and Rouweau (if we may couat Rovaea 
‘among the philowophers) have frequented the writers of the School 
‘of Natural Lave} and we might even be tempted ts say that Rous- 
sexu simply stylised their material, were it ot that wach x saying 
would be unjust to the intuitions of genis, and the inight of 
imagination, which Rousseau was able to add to the chara of hit 
atyle and the clarity of his expotition. Kant and Fichte have an 
ven larger background of natural-law theory and material; and 
we can hardly study their legal and political philosophy with a 
just appreciation, unles we remember the preparatory foundations 
laid by the great German writers oo Natural Law during the 
ighteenth eentury—Heinecciua, Thomasius, Wolffand Neticlblat. 








From gue paint of view, the School of Natural Law was engaged 
in the general study ofall foems and phases of human society which 
were capable of developing 2 law or of being regulated by law. Ht 

4 Teva form this work, unated into Baglin 798 hat Btackans dre 
{he clacevutims op Nansal Law whlch cata diveraty the introduction to 
‘is Commlra, nod which wv: Bentham to indignation aod the pubticton 
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dealt with the State: it dealt with the relations of State to State, 
iin peace and in war; it dealt with groups other than the State, 
From churches to commercial companies, and it dealt with the 
‘elation af the Sta to such groupe. Prom this poist of view we 
say say thatthe saudy of Natural Law srucs i eorne four different 
branches of theary—a theory of Society af large: a theory af the 
State; a theory of the relations of States—ot, in other words, of 
international law; and a theory of associations and their relation 
to the State, From another point of view, bowever, the Law af 
[Nature might seem to find is specific and particular application 
in the ove wubject of international law. The reation af State, it 
might be argued, stood iu epecia) need of the ilumination of 
Natural Law, because there was 20 Kite law of any other sort by 
ich they coal! be explained or rela, From this pint of 
view « treatise on the Law of Nations (drei dr gens) might bear the 
tide, or at any rate the alternative tie, of x treatise on the Law 
of Nature (dot aera). In the general conception, however, the 
study of the Law of Nature coatinued to be a general stady of the 
State, jn the whele ofits range and extent, pot only on its external 
side and in regard to the proper rules of is interzational relations, 
Dut also on it internal side and in regard to the proper system of 
its constinadonal and civil law. Vattel, Phe devoted tree of the 
four books of his treatise to ‘the naGon considered in its relations 
10 then’, asigued the whole of the frst to ‘the nation considered 
in tel, ‘Rousenu, if he dealt with the State only om itt internal 
de in his Gantt Social, and fe thus Limited his interpretation 
of Natural Law to the scope of Vastel’s frst book, intended to 
pursue his foterpretation further, into the field of the State's © 
feat relations. "Aprés avoir pose les vrais principes du droit 
politique’, be writes in bis final chapter, ‘et raché de fonder’ Etat 
sur 4a bare, i resterait & Pappuyer par se relations extern, c qui 
omprendtait ie droit doy gess' Hin poblaher prewed hina 
complete his deaign, aed he seems actually to have begun work; 
but the Crutat Socal remained the ooly completed balf of the 
intended whole.* 

Roumean it a Jamutlike Sgure in the history of the School of 
[Natural Law. He turns to it, and beloogr to ite turns away from 
ity and belooge clewhere. He is not, by profeason, a master of 
[Natural Law; he is 2 mac oflesers who makes a beiliant incurion 

"Profane A de Lapel, proce to the eftoa of Vt in Canin of 
Increased Lew, vl Be 
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into io Geld, and rerurns in ciamaph wich apne speli.® Bot there 
4i'a deeper and a more philosophic seae in which he may be said 
‘both to belong and not to belong t the School of Natuzal Law. 
(On the one haed he has the individualisea of that school; and be 
bas slo i universalism. He believe in the free individual, who 
in everywhere born fre: be believes in @ universal system of rot 
foltiqae, which rets on ubiquitous basis of individual Liberty. If 
fhe had fllowed this line af belie wo its ultimate conclutoa, be 
‘would have been a vouary of the natural ight of aan, and an 
‘pote of undiluted Uberaliem. Bur there is another side to his 
teaching—a side which is at once very different, and, in its ultimate 
infnence, far more important. The final sovereign of Rousseau 
it not an individoa! of & body of individuals. The final worm of 
tocial life s not a body of Natural Law, isting in system of 
‘atin rights, which procoods from the reasoa of the iadividal, 
sod ia everywhere the same because that reasoo is everywhere 
ideatial. ‘The sovereign of which he speaks is a ‘roar! perwoa 
sand the fical norm isthe ‘gcacral will’ of that perm. Now it 
tue that ertma morals was a term of art in the Scoot of Natural 
frou epee wc wae tng ee tea 8 yl 
(toup, ara "person" which was romeching 0 2 
person; and it is also true hat the idea of the will of omnes af 
Ines, as datinetfroc the will oF emer a sing, wasn idea also 
crreat in that school. Bot it is equally true that the ‘sora! per. 
and ‘general will’ of Rousseau are ideas which transceod tbe 
Yimie of naturallaw thought. Rousseau wa a romantic before 
Romanticism; and be prepared the way for the oew atyle of 
German thought which was (0 divinise the Folk-person, and to 
‘inoricse law as the exprenson in time of the general will or cone 
sciousness of right which prooceds from that peswos.. Hegeanism 
and the Historical Schoo! of Law cao find their nutrient in him, 
‘ithe hiowelf found his notiment in the School of Natural Law; and 
‘while the springs of the past flaw isto his teaching, the springs of 
the future alo tue from it. Its in this see above all that he it 
aa Jamur ike figure. Its fom this point of view chat we may also 
tay that be is a bridge across the gulf which, in the theory of 
‘Troellch, divides the Notch wed Hamaniét of weatern Europe 
fom the Historical Law and the Fotk-cult of Germany. Rosseau 
touches at ane end the internatonalinm, and the sexse of an all- 
a Oaths relaoos of Rune tthe School of Nasal Lae, aod bie of 
‘nm courpties und terme he anaes ronaeh ie eee 9 205 
me ‘ 
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Nothing peed here be said about the effects of the theory of 
Natural Law ou the coune ofthe French Revohution. It isa dbecae 
fon which Gicrke himself deil.* Nor need any words be sid 
aboot the clement of raturablaw theary which appear in Kant 
and Fichte. Of that alo Gierke himeif bas spoken. But theze 
‘are two things which ought to be mentioncd before we lcave the 
School of Natural Law. One is that its views were not always ex 
sive and anarchical, or even liberal and democratic. If there 
‘were some waiters who made positive law a mere earthen vessel 
33 compared with the solid irom of the law satura), there were 
‘other who gave the victory to positive lnw, and other again who, 
in a spirit of happy optimem, belived chat the Gamers af positive 
Jew woul be sure to follow the dicts of Nature aad to avoud the 
oubility of quarrel. Nor was ix alwayo the care that, in treating 
Of the priocipies of natural public ‘as Roueau calle them, 
ter priscipes du drt pottiqu), the natarallaw thinkers cocamitted 
theresa to the prpotog tat dhe pomp sould property 
ame iy own constitution, or elect its own governors, or 
in the iron fetter of ts own declaration of rights. On the contrary, 
8 Gierke thowa, there were always two lines of opision oa thee 
rnatter jn the School of Nacural Law: aod while in the eightecoth 
‘century, from Locke to Vatiel and Rousseau, and fFom Vatiel and 
Roumeau to Fichtr himself (in the earlier stage of hin dough), 
inclined to what we may call ‘popularisn’, the thinker 
the seventeenth century mainly inclined tothe absolutit cause, 
Grotius and Pufeadort were too near to the problems of the 
ascent modem State to desert the cause of authority; and Nature 
could be used to consecrate the monarch as well as tbe people. All 
through the bistory of the School of Natural Law we can. find 
advocates of the Sovereignty ofthe Ruler as well as of the Sove- 








© Aa we have alveady mentoned, in an carer paaage of tit leroduction, 
‘Gieke did wot extend bs acacia ato the American Revolution. He alent 
‘bout Var, and he han pot cempehenced sa Be scope Pandy “Rights of 
Man’, a neseraadih pupae beet on Azoercan eapercce. He ao oxi 
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reignty of the People—not to mention the champions of the ‘double 
tovereignty’ of both, othe expancats ofthe ‘mixed constitution’, 
‘who sought ta achieve an eirenicom betwoea the two caus. 

Tn the second place, we mutt not ta readily smi the School 
of Natural Law a3 unhistorical, or as crudely iodividaalictic, of ua 
Vitiated by 2 fundamental cer of rationalism, There would, of 
Couree be a meagre of truth in all Ghee accusations. Natura-faw 
thinkers were apt to talk of an unistorical ‘nate of eature’, and 
of an unbimorical act of contract by which men ised from it. 
‘They played with individuals as counter, and they often forgot 
the deeper unities of vocal fe. They thought of men as acting by 
‘ational ealculation: they neglected the areas that ic below reason, 
te by the tide of reason; and they did not suficiestly recognise that 
reason fuelfs a "bank and capital of the ages’ which grows by & 
(gradual process of social accumulation aod transmission. On the 
‘ther band, historical criticism of the School of Natural Law whict 
makes merty with ir state of nature and its contract may very well 
miss the mark. The napural-lay chinkers were not really dealing 
with the historical antecedent of the State: they were concerned 
‘with is logical prerupponitions; tod there i til a case to be made 
for the view that the State, as distact from Society, ia a legal 
sociation which fundamentally rests on the presupposition of 
contract. Ia the same way, the iodividualises of naturaltaw 
Giought may be readily exaggerated; and in any case, if we hold 
that individua} personality i the ove intrinsic value of human life, 
‘we shall have no very great reas0a to Ging stones at theory which 
rested om a sata basis, Tt is what we may call the short-time 
rationalism of the natural-law sckool which is open to a juster 
critic. Tein not the vin vowdeoves of dhe philosophic jurist 
‘which can discover the deep foundations of social Hie. There is a 
Jong.time proces of social thougte, revolving and rominsting the 
problem of aright onder of buesas ‘lations (ar, in other words, de 
problem of justice), which lays the foundations on which the State 
is built, and on which itbuilds. Social thought about justice, imuing 
in the consticution of a State, and then translated by the govera~ 
iment of that State into a declared and enforced law—<hit ia the 
basis on whic we must build our philosophy of law and the Stat. 
“Here the bistorical argument enter: again, in deeper sense than 
‘when iti wed to refute the historical existence of states of ature 
‘and vocial contracts. The loug-time proces of social thought a a 
‘Brat historic fact; and we mmsst reckon with that fact, This ib the 
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fundamental jotisication of the School of Historical Law which 
arose in Germany at the end ofthe eighteenth and io the beginning 
of the nineteenth century. And yet itis not enqugh to hold that 
lewis imply an historical product, evolved in this or that direction, 
‘under this or that set of contingencies, by this or that peculiar 
‘people. To hold such a view is wo be content with a law which iy 
‘merely am empirical fat, and bas no anchor in the fux of history. 
Social thought, as i operates in time, is indeed a basis of justice; 
‘but the miu of maz will always demand that the core of justice 
shall be beyoad time and space—quad safer, good sigur. The 
School of Natural Law bad some sense of dist timclas and 
spaceless core. That is why, ax Gierke writes ia x noble pasiage 
‘Of his work 06 Aldhusius, the undying spirit of Natural Law can 
"ucver be extinguished. That is why we mis somehow incorporate 
tine dying spirit in our modera couception of Historical Law. 
For then ‘the sovereign iadependence of the idea of Justi, 
secured before by the old conception of Natural Law, will stil 
continue to be firmly secured by our mew conception of Law a1 
sonacthing thoroughly positwe—mo rxatter whether dhe idea which 
pps ha conception be teen of ci wi rte en 
tive 
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“The beginnings ofthe School of Historical Law in Germany are 
rooted, ia ther inumesiate ocgin, in a reaction agaizat Natural 
‘Linw—a reaction against io ratioualive, against in universalism, 
‘and agzint it individualism. stead of pure rai, covering the 
‘world und time with its sytem of ratonal rules, and proceeding 
{roca and recuening vpos the individual, there was to be substiated 
the Folisgit,immerved ia the historical flood ofits own particular 
development, and imcring the iedivial in the movement of 
ita own collective life. Law, ox this view, is esteatally Velkec: 
it's the produce, in cack cation, of the matonal gealus. A new 
rmavemeat of thonght thus recurred 10 the idea of matoaal law, 
which Rome had dowly teacsecaded ia the millennium of legal 
development whicis lay between the Twelve Tables of 4500 
and the ise ofthe Diges in a.. 533- Tt seected, as an incubus 
See Appetit 
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upon the growing life of nations, the conception of a super- 
auvional rule of ight, whether that conception took the form of 
adhesion to Roman law ata rte srife forall umanity, o¢ ied 
fm the proclamation of « cew Netural Law based on pure ratio 
sanrais. The Natica revolted against Natu. TWs was the enence 
Of ce evalua ia German thoght wth began 8 ecniry aod 
4 half ago. 

Tt was a revolution which was contemporary with, and largely 
influenced by, the French Revolution. Tae Freach Revolution, it 
{s true, was in some respects fundamentally diferent. Tt wat a 
revolution not against ‘Nature’, bot in the name of ‘Nature’; 
it proclaimed the uazural and’ imprescziptible rights of men 
and citizens, as recited in the Declaration of 1789, agains an out 
‘moded abichusism and an ourworn social rym. But the Revohi~ 
tion abe proclaimed the rights of the Nation und the principe of 
towrrninl natal; and its fatare course—wbether, by edict of 
fraternity, it sought b elicit national rmovercats in ts awn support, 
fo whether, by the oppression ofits tutelage and its exactions, it 
fnwoluatarily produced eational movements directed against ite 
‘was destined to eacourage the philosophy of the Voit, It was 
ani the worn and thunder ofthe Revolution and the Eo 
‘and, in particular, amid the pasionate fervours of the movement 
of Liberation which followed ou the battle of Jena, that the theory 
of he Valet od of Vr ste hs seep and 
wlendour. 

But the Romantic movement, from which the revolution in 
German. thought taker its beginnings, is even carer than Ue 
French Revolution. It is x moversant whick we may trace at 
eatly as 1770, It is x movement back to the Middle Ages; back 
‘again, behind thers, to the primaeval sources of Teutonls an 
tiguity; back, ina ward, to the homely and indigenous core of tbe 
life of the German people. It isa literary movement; but i i = 
Titerary movement with an immanent philosophy of its own, That 
DPhilorphy is a philmophy af the Folk, at 2 Being which creatsa 
Tanguage for its utterance; which utters itself through its language 
4g follewonga and folk-tale; and which set the folk-somga it has 
‘writen to the folk-aunes it has connponed. Herder fst exprened 
this genera? philosophy, fom 1784 onwards, in his Me cor 
Cuchichie de Philaaphic dr Mrezdbat—a work which Giecke re 
‘peatedly cites in his footnotes, and to wich, in a lecture delivered 
\efoce the University of Berlin in 1903, he ascribes a large creative 
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inuence in producing the School of Hisorical Lav.* Whether 
it was the creator, oe whother i wae only the Kacbinger, Herder’ 
‘work ws certainly fellowed by a rick Romantic harvest. The 
general navore of that harvet it tet out in he lecture by Professor 
‘Troeltck which is tranalated a8 an appendix to dhis volume, All 
that ooed here be said issome few wards abont che particular Sls 
—the field of language and literacure; the Geld of Hegelian pilo- 
tophy; and the field of law. Sn all of them we shall find the idea 
of the foll-soul winsing its conquets, and vindicating its magic 
4 a universal key of interpretation. 

‘To undertasd the fol-roul it was necemary, feet of all, © 
callect and appreciate the moaumcots af ia speech, i wogy, tx 
{aley. Berworn 1806 aod 1808 Arnica and Brentano publided Det 
Kreaben Wanderkerm-~a golden treanary of Velisiad which inypited, 
and has comtinted to inspire, German pocts and cousicians. Ta 
‘Gia the brothers Jacob and Wiliam Cranes publibod tbe &nt 
volume oftheir Mircher—fairy-ales, as we now say, but the word 
‘folitale* would be nearer tothe purpose ofthe compiler. Jacob 
Grimm, whose tong life enly ended in 1863, was to carry his re- 
searches into foll-hterabire and language tixough many reals 
cf tudy, He stadied language in the four volumes of his Gaman 
Groner, tecking to relate its growth to the development of the 
peti a eran of he pi hg. etre 

in law; and he sought 10 recover the legal antiquities 
and to collec che ancient ‘dooms of primitive Germany. Ia hia 
German Melony be recreated the xncieat gods, and revealed tbe 
‘lt figures of Foliretigion nad popular superstition. In his hands 
‘the Falk berarme no longer an abtraction, or x potulate af theory, 
bat & stored and documented being, exprested ic language and 
ballad and saga, in Jegal Weiner aad religious myths. 

“Tne cooception of the fll-soul not calyizapired the philcioiat 
‘and student of tterarure. Tt also inupired dhe historian; aad 
any crac its fort in Nichube’s Remon Por and bis method of 
‘ing conjectured ballads of the Roman People 12 discover the 
cary histary of Rame. Above al it als iepiced the philosopher. 
‘Wemay say of Hegel and the Hegeiaos thas they took the Folk and 
Tied it into che heavens of metaphysics. In their philosophy the 
Folk becomes a Mind—and not only a Mind, but alse an incarna- 
tion of the Evcraal Mind. In is eterna procent, the Eternal Misa 

4 Se hs 09 “Te Hil Schl ad ke Gore, 
pomtacey. 
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incorporates inelf in folk-minds, which are che incarnations of 
God in dime aod space, and indeed are God, as He operates within 
the limits of Here and Now. They aze therefore divine; and be- 
cause they are divine they cover every range of life and they are 
abo fal and vight, within their space and time, forall hat they 
‘cover. Organised in the State, which is che highest power of is 
life, the Folk attains the highest syuthess ofall is faculties. The 
State reconciles the private ‘Morality’ of is individual members 
withthe formal system of Law" which ha been developed on the 
Plane, and ro meet dhe needs, of 2 commen ‘economic vociety’ 
{ie bigerticha Genlchafi; nnd reconciles them both in the higher 
‘unity of a nystem of social ethic, or Sitch, which is the final 
Teach ofthe mind of the Falk, strong tense by the power of the State 
a reach that carsier it back ‘imta the Lf of the universal sub- 
ance’. 

“The great tide of Romantic thought (which has flowed ia Ger- 
any ever since, now deep and now diminished, and has rien 10 
4 flctusdecamanas in this year of grace 1938) flowed also over the 
field of law. Indeed it appeared in law even earlice than ic. philo- 
tophy. Hegel's Pilsoply of Law ond Onis ofthe State wan pub- 
lished in 182; but the fouadations of the School of Historical Law, 
which regatded law a8 the historic product of the folk-mind (with 
the jure fa. ore vay collaborating in the proces of production) 
{goback tothe eighteenth century. Mention has already beca made 
of the influence of Herder (dem of the years (764-5; aod Justus 
Miser, lawyer and statesman in the bishopric of Omatioii, who 
published bin Puioic Phantoes between 1774 end 1776, may also 
be counted among the forerunners. Hugo, Prafimoe af Law at 

‘wat already teaching, about 178, that ‘the law of « 


since it was itself « part and expression of that life'.* But the 
definite appearance of the School of Historical Law may be dated. 
‘from the foundation of che University of Berlin in (809. The founda- 
tion af the University was ieelf the expresion of a national move- 
ment: it had been preceded by Fichte's Raden ax ie deutsche Nation: 
it counted among its earliest professors Fichte himself, the historian. 
Niebuhr, and two great jurits—Eichhorm the Germanist, and 
Sevigny ihe Romarite Iwas those bwo (both young men, of bout 
the age of thirty, whea they began to lecture in Berlin) weo weddat 
law to istary, under the common auspices of the Folk which lives 
9 C.F. Gooeh, Hey wl Mitt th Maresh key, 2. 3-4. 
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‘in time and speaks inlaw. They Sounded in collaboration 2 jourzal 
‘of historical jurisprudence; and they devoted long and laborious 
lives (both lived on into the latter ba¥ of the nineteenth ecunury) 
tm the historical seudy of law. 

‘Savigay was the greater of the two; and it was Savigny's geniut 
hich tmproned its infineace on the new School af Historical Lav. 
‘The programme ofthe school was enunciated in bis work of 1814, 
‘On the Vocation of our Time for Legislation and Jurisprudence”. 
[is motto may be expressed in Savigny's dictum, Das Gast it der 
‘Orgon des Valtmechis. “For law, as for language’, Savigay argued, 
‘therein ao moverneat of ceaation. Tt is subject to the same move” 
ment and development as every other exprestion ofthe Life of the 
people....All law was riginally formed by cuttom and popular 
feeling, cext by jurisprodenco-—that is by slently operating forees.’* 
In the treagth of this view he protested against codification, which 
‘would imprison the development of law in an iron cage; he pro- 
texted againat Nahoreeht and al ig works; he wougt Co verure free 
coume fr the Bee ofa people's though, Sowing wih porp of 
waters unwithatood". this succession that Gierke, though 
2d ir tere fice a Berigey te en of Nenrl La, 
sentially and fandamentally ans. Has he not said, 0 colada, 
that ‘in any scheme of thought which proceeds on the premias that 
the vocial Life of man is the life of soperindivideal entities, the 
Introduction of the Felisest into tbe theory of law will always 
continue to be egarded ay the staring-point of a decper and po 
foxader theary of vociety'?t 


Bot we sball not fally umdentand Gierke’s owa position until 
we bave considered a further development in the School of 
Historical Law. At frst che Germanists and che Romanise—thore 
wha delved in the history of German law proper, like Eichhara in 
bis Histor of Cormen Lass end Institctions, and thove who researched 
{nto the history of Roman law, like Savigny in his Histor of Roman 
Low in the Middle Agu—worked amicably togetber. After all, the 
law of Germany, at any rate since the Reception, contained both 
elementa; and why should not the hirwory of both elements be 
studied in scholarly amity? But there was an inberent dificulty 
in this position; and it was not loag in maniferting ite. if law 
‘was the exprestion of a Vatisgrist, German law must be the ex- 

* oot fom Savigny’s Yom Beng mare Zit in Gooch, op op 43. 
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pression af a German Velo; and in Ghat case what wat ta be 
Said of Roman law in Germany? Was it not a forcign body? And 
should it no be purged away in favour of native and cational law, 
‘until che German people had recovered is inheritance? When ch 
questions were asked, 2 nf began to emerge between Germanist 
tand Romanist views. The Romaziss, in adopting 4 uational- 
historical view oflaw, had put themselves into a position which was 
logically somewhat untenable; and the more they clang to pure 
Roman taw, uncontaminated ‘ty the accretions of the medieval 
ont-glosaton and the moce recent addition of the German ams 
prada, the more untreable they made their postion. Pare Romat 
{aw might be the expresion of te soul ofthe dead and goce people 
of Rome: it could hardly be the expressiog of the soul of the 
Germ people. Seviguy eight pea that the German pops 
‘was destined by its nature to astitilue and appropri 
Iie: hn fare sight ected at tneuw Rage a any ce 
in the sphere of 1, was meant for mankind end tran- 
‘cane maonl ins bt the pen of Sarigny wa pero Ie 
special pleading, and the couteatioa of his followers contradicted 
the basic principle of the Historical School vo which they professed 
to belong. ‘Stil, Roman law—deeply entrenched both is accual 
Jaw aad in the (caching of the Univerisiey—held it ground; and 
tn opinionated battle inevitably came to be joined between 
‘Romaniats and Germaniss. Twice the Germaniat lawyer tallicd 
{othe attack. In the troubled times about 1848, becked by philo- 
logists like Grimm and historians lke Ranke, che Germanist 
lawyers demanded a body of German law based on German 
hintory and che German nation. The demand died dows in the 
reaction after 1848: it was renewed, with lew ardour but in x more 
[tractical form, when a definite scheme for a new civil code for the 
Geman Empire wat published io 1889, 

“The wcheme, i it first draft, contained (or wat held to contain) 
too large an element of Roman law. Tee efart af the Germanists, 
‘hich lasod from 1888 until the eaactment of the new civil code 
in 1096, was directed to redrosing the balance in favour of 
Germann, Gicrke, uraincd by the Germanit Beseer, and hiso- 
felt 9 foremost Sgure among the Germanisn, chrew himself 
‘vigoroudy into che effort. He had recently been appointed Pro- 
fexvor at Berlin, in 1867: be had published thcee great volumes on 
German Gmassauchaftoect; in the strength of is chair and his 
Publications be contended for a Germanist extent of anocia- .¢ 
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tions in the new code. Something war won by Gierke amd the 
‘Geemanie, if nota that they coal ave desired; and the rruggie 
coded with both parte reting bonourably on. their weapon 
German law was embedded in the new code—but Romas aw had 
‘not disappeared. German law was taught ia the Univenitie but 
to als, pn atin, was Roman. Germany retained the domble past 
cf her legal development; and the two contending partiea in the 
Scheel of Historical Law remained true to their cootentions. Both 
were nectaary, Gierke confised in a lecture of 190g, and both 
‘would continue to be neceaary, if the historical roots of te double 
past were to be properly traced aad interpreted. ‘The Romnints 
‘will sl conse wo apply to current lw, wherever dicy can, he 
‘great wode! which i 9 be found in Roman jurisprudence. The 
Germaniss will never be weary of ecking t9 chazapion the ine 
prcey opel eieepaby erated 
father the geminey Genmn conte of or le, long 
lines of expansion wich wil ring it into how accordance wi 

nate gena® 

"There ia calm of reconciliation about these words, But we have 
to remember, a we read all Gicrke’s writings, that he was frac 
fir to Jaxt 4 soldier in the Germoanist section of the Schoo! of 
inocical Law. He was arming it by bis historical researcbea 
before 1B; a wa ping rank betes 18 od a 
and even after the new civil code case Sally into force (as it 
atthe beginaing of t900), he was sll deeply concerned to secre, 
‘as we have already had reason (o note, thatthe new law should be 
penetrated by a Germanit spsit...and that the growth of its 
(Germaniars ithe future should be feared and encosraged'. H 
Inne, na we have already seen, x jut view ofthe inner core of truth in 
‘the School of Natural Law. He could also, as we have jurt sotced, 
make a due ackuowledgecot of the part which Rorsan law 
amuat stil eootinne to German teal thought. Bot be is 
‘Germoanis of the Germaniss, nurtured is the tradition of the Folk, 
sand instinct with dhe philosophy of Follzgest and Felkind, Born 
‘in 141, he wan carried slong onthe wave ofthe general movement 
‘of Romantic thought. His theory af the Group and of Group- 
pervonality, to which it it now dime to turn, is part of that 
general movement. 
* Lecture on "The Hines Schoo of Lan’ 39 
4 Brace 10 vol 1 of the Commas so wap, $d 
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as 
THE PERSONALITY OF GROUPS 

ieee, as we lowe seen, speaks of ail his researches, in all che four 
volusnes of his Goursenchaftmactt, at ilsminated by ‘the central 
idea of real group-perscnality’. We must seek to understand the 
duality, or rather the mixture, of elements in the legal past of 
Gert, if wear to grsp the inpration and ihe gcance of 
‘his 


‘We may begin by 1 contrast between the foreunes of England 
and thine of Germany in the two sphere: of law and language. 
land law kas developed, i the liasts of an ian State, at 
4 tingle ao naive stem "comton law” ct in one mold 
Testing on one general bats of legal ideas. 3m Germany, om 
the other hand, subject by virtue offs central position to the in~ 
filtration and ‘reception’ of Roman infiveaces, law has developed 
‘on a double bass; it has been cast in two differeat mould it has 
rasta on ovo fern: foundation of Latin and Textoale 
fea Curously enough, in the sphere of language, the opposite 
Thna beea the cate. In Englaod our language, at any rate in its 
‘only, actin te ese, do: ewan of Lain 
and Teutonic words; an the mixture has enriched our vocabulary 
and enlarged the exprasioe of our though. In Germany, on the 
other bund, language in pure aad umenixed: the Latin words are 
few, and the ol! ‘fe-apeech’ is almost undiluted. So far as chere 
is any analogy io these matters between England and Germany, 
itina tort af cram analogy. Germaaa law is differest from Engl 
law, and the German language from the English; but there iy some 
sort of analogy berween German law ard the Engith language. 
Eves here, however, there is a diference. The Latin and the 
Teutonic words in the English vocabulary have vetted down easily 
together, and except for some few ‘Saxon’ purits we all accept 
conteatedly the happy amalgam with which we have been pre- 
seated by history. The Latin and the Textonic lemsents ip German 
law did not fave so happily; and a struggle for the recovery of = 
native Valls, in harmoay with the native Polkaprcre, wae the 
revult of their iropectect fasion. 
Tn the matter of groups or sociation, the tradition and teach 
ing of Raman law pracated Germany with the conception of the 
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Unisrsidas and the Sicictas—the strict legal caspoention and the 
strict business partnership of business partners, Hut were there not 
‘ho Testonic conceptions sill surviving, relics of a richer past, 
‘which might be rediscovered by study, and even recreated by a 
set of will and « policy of resaration? ‘There was the Grnvinér, or 
local community, with a history ramning back to Teutonic. an- 
tiquity, and with aurvival of co-ownerip, o¢ something even 
higher than co-oweesship, in its pasestion of forest and waste. 
‘There was the Geansexcheft—the company of brothers, Knked by 
the eight hand of Glowship, and knit together by a spirit of 
fraternity, who pursued the common interest of their group 
(whether bared on profession, or occupation, othe simple founda 
tion of voluntary astociatiog), and vindicated its common honour 
with a common ardour. Tae further you went back, the deeper 
seemed the idea and the closer the cohesion of this Grntiilaf, 
or (45 we may call it, in a word which carrica the seme medicval 
flavour) this nstem of Fellowship. It cues back ta early tribals; 
‘thas the very savour and warm iatioacy of the tribe. "Guilds, 
‘fraternities, cocaminaliss, companies or brotherheads'*—such 
‘things are in the Hereyian art. Thee tthe cn 
fans described by Tacitus, whose mesabers were so linked to their 
hie and to one another, that they wil die round him as one body 
jn he stern hour of defeat, There i the testis dominice of the 
‘Frankish kings, which isthe omilats in a courtly guise—dhe grou 
Of schalares and commie reps, who ave sworn common truvt 
fealty to their sovereign. But the common folk too have their 
fellowahips; and "brotheehcads’ run through all grades af society. 
‘There is the kin-group or macgth of common blood; there is tke 
relighous guild of common faith and charity; there i the workaday 
guild or ‘craft of comwocken. A brotherly clanaishness breathes 
{the early German air, and stil sarvives inthe atmosphere of the 
German Middle Ages; and may oot we English ali say, remena- 
bering our own medieval guikis and communities, chat there was a 
time when we too breatbed a similar inspiration? Certainly it san 
English writer who loved to go back to tbe Middle Ages, Wiliam 
‘Mocris, who has celebrated ‘fellowship’ mow: higbly, in words that 
hhave often been quota. “Fellowhip i heaves and the lack of 
fellowship is hel; flowship is ie, and the lark af felowsbip is 
death; and the deeds that yt do upon the earth, it ia for fellow. 

Word en arcu Hery vs, ced by Maida ete inodyeea 
to Paluld Phoebe den pe 
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ship's ake that ye do chem, and che Life that i in it shall lve on for 





Trig tempeing to coneran this Teutonic pasion fer felowihip 
with the unastociative habit of the Latin. Maidand, paraphrasing 
Gierke, bas poten of Roman aw at “the law of an unasocative 
{nts treatment of the members ofthe State Yet there is nothing 
‘which i more closely knit than the Latin family group : few peoples 
hhave shown a tougher cohetive Sibre (especially im moments of 
criss) dusn the Romans of the Republic, or have exhibited a de> 
finite uatioual geaius more clearly end conscioualy; and if guilds 
cor colleges of merchants and artisans were regulated, and trans 
farmed into administrative agencies, by the Roman Emperors, 
they bad ourithed before with tolerable frecdom under the 
Roman Republic, It was the genius of Latin imperial, rather 
than he Latin geen which wat ee ot en fli 
Bur we bave co admit that the genius of Latin ixperialim had 

‘coloured and controlled the content of the Geyfat juris; ad we 
must abo confess that survivals of old Teutonic couaradcship, in 
the Gemrind or the Genesnnshaf, cou never tove easly under 
the scheme of Roman law which Germany had so largely received 
about 5500 4.., when, by an apparent paradox, the German 
princes were sicultanconaly ejecting the Roman’ papacy by a 
‘movement of Reformation, and introducing Roman law by a 
movement of Reception. (Princely slP interest, which profited by 
‘both moveraents, is a sufScient explanation of Uae sexing para- 
dox.) Already, inthe popular revokes which dammered in Germany 
after 1520, we find protests again the courts where Romanist 
lawyers adjudicated (the renelicen Gericke), and demands forthe 
abolition oftheir “iespious am’, which bore hardly on townsonan 
‘and peasant.* Then, for nearly three centuries, there was & long 
Aecp. The sleep was ended, and fellowship awoke again, in town 
amd country, when the Romantic revolution began. The Romantic 
philosophy of the Pollsgeist could be extcaded by analogy to cover 
the local community aad the fellowship of good comrades, Ifthe 
Folk had 2 being and a reality, why should ot the lea! oom. 
munity, which was a microcoum of the Folk, have alo being and 
reality? The fellowahip too—was it not sho 4 microcoms and a 
member of the people, and did it sot deserve a Jegal recognition 
ffts true nature, which might be found by a return to the past and 

© ade, LE pte de Rife, p03. 
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‘study of old Teutonic law? To Si the disguising veil of mmperial 
Rome, and to find, in am inner shrine, the figures of truth—old 
Gorman cru, and commdeahip, and attendant honour bis 
became a sacred duty af the mew philosophy, I the cxmse af 
[erty of aucciation, there must be a rerurn to the past; ancient 
realities tomit again be revealed: the being, the rsind, the penton 
‘af the group—the local community, the’ (ellowship—must be 
awakened fron their long slumber. 


Here we must pause to draw a distinction. It is ove thing to 
plead the cause of berty of amociations: it is another thing—or 
‘At any rate it i a further thing, and an added consideration —10 
plead that awociations are beings or minds or real penwous. If we 
‘ontine ourcivestotbe eizmple ground of iberty of astocition, there 
Ja mock that we shall admit, oc rather claim, even oa that sionple 
We can ae at hry aac we pod 
yy .v of eaperialiat Rome, expecially in the 
{or should we sey vighteced?) form in which it bad come wo be 
interpreted by the Romanist lawyer, who turned the scattered 
dicta ta be Sound in Rocoan law into a body of doctrine What might 
sometioes have amazed Jurtinian’s advisers, We cam angue that 
‘the modern State should lay a cool and easy hand on the farmation 
anu action af mociatioas—eot limiting thee formation by making 
1 specific concession neceaary in each case, and not tying tbeit 
‘action down within the limits of such concenion. We can admit 
‘that our English State, in a casual and hopbazard way, and largely 
‘owing to the growth of our ‘equitable” law of trusts, which has 
‘enabled associations to form themselves and to act echind the 
screen of trustees, bas been generally eary-handed, though it has 
sometimes taken xwey with the right hand of the common law 
much of what it bad conceded with the iet hand of equity.* We 
ac equally admit that the various States of Germany afforded 00 
such shelter; that associations here hd to face the inquisitive eve 
of government umheltered by amy screen; and that a general 
theory which would protect liberty of association was a more urgent 
pecomity in Germany than it hes ever been in England, 
"What wa that general theory to be? Was it pouible to find 
theoretical bacit for liberty af amociatia, without recoune to = 
+The comme lw of coupleucy bay log raion! ‘cambiar’ of 
worker wea ly thy might be bling and, droog is rin Sot 
{Ee fie promeio of rpg 
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doctrine of the real pestoatlity of groupe? In imagination we 
‘may frame for ourselves an answer % the Sst of chese questions, 
‘which will enable us also to answer the tecond, and to answerit in 
‘the afrmative. We may szy that the moder State, whichis based 
com the consent of the governed and respects the liberty of indi~ 
‘viduals, bound by its very nature to acknowledge the Liberty of 
individuals to amociate with oue anotber, provided that the pur- 
pose of such association is iu own purpose and 
well-being 1s the general and comprehensive association of all 
individuals, We may go further, and we may aay that dhe ackaow 
ledgmect of iberty of anociation should be expreaved in a goueral 
Jaw of associations, which translates the prmeiple into detail andl 
formulate its consequences. The historieal State, abit has grown 
in time, has seatteced its rales about aswociatioot wader different 
heads, according to the accidents of its growth: it ray even have 
eporited discrepant rules in different branches of its law— 
Germanist rules which confict with Romanis; rules of equity 
which diverge fom the rules of commee law. The modern State, 
as it stand to-day, may well unify these rules, and unify chena ia 
view of fu own developed character a1 a free asvciation of free 
individuals. 

Such an answer to the problem of asocations may be accured 
af doctrinaire and jndividvalinic Uberalism. Asvoclations, it may 
be suid, are something more thas a Eberty of individuals to as 
sociate! they are entities in themselves, oF at any rate they become 
such entities in the coane of their developsaeat. To explain thelr 
freedom bythe freedom of individuals to asmciate with ove another 

to leave them i 
disolve their fi 
tween the musociated members, and to forget the pulsation of a 
common puspase which surges, a it were from above, into the 
sind and bebaviour of the members of any true group. Whether 
{9 Do we pin our own faith to such w view, we may recognize that 
twas natural to a German thinker io the Intier balf ofthe mine- 
‘teenth century. ‘You who live to the west ofthe Rhine”, be might 
any, ‘with your democratic States which themselves reem to rest 











* ‘Can we canting t nave our lew of eciations (12 we a acura word) 
<Giflated aad soutered at wow fy wo Gat for part of re cat ook ender 
‘ew of agency So par wader Ghee of er arpa der Conroe 
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(on s bosis of contract, may talk of groupe in geacral—aot only your 
‘State, but alo your churches and colleges asd all ort of uniocs— 
1s the productr of freadom of cantract We lve to the east of the 
Rhine, aod we live in our own German world. Our Staic is inter> 
Dcted to mwa miad and a penwnality; and if we do not mcribe 
(a our groups some mind ans pewonality, where will thry be, in 
the face of this great spirioual Leviathan? We have no protecting 
screen of trustees to abel our groupe; and the heat of the State 
ita fiery heat. Unless we take thems real inthe same sort of way 
48 oar State ib interpreted ay being veal, they will hardly survive 
all, Our German form of liberation mast be the vindication of 
the reality of the group: that is our one way of raving some sort of 
iy eter han eibery ofthe Sate wo be what ks ad 
cdo what it will. For this reason we cam claim the sympathy, and 
tape the suppor of you wo ae wee Libera Srey you 
‘that our groups must have real if they 
ewes eel ley er pee funds and pur- 





“The problem of liberty of association thas carries us forward, 
after al, into the problem of the real persouality of umociations, 
nan saociasion, then, a ‘ceality' an ‘organinn’, a‘ periouality”? 
‘Realty, we may teply, is a term of high metapbysic; und it lies 
‘beyand oue scope. Organinm is» term of biology, of, at the most, 
‘of biological metaphor; but our busines is with buman society, and 
before we seck to walk by the uocereain and lunar light of bio- 
logical taetaphor, we must study the exental language which is 
proper to such society. Personality isa term which belongs to that 
‘venda] language. It is 2 term of prychology, of ethics, and of 
law and since political science is vitally connected with those 
studies, ic is abo a term of paltial scence. We may therefore 
auddren ourselves (o that ter: we many seck to define its exact 
connotation; and in the light of wich definition we may then be 
able to suggest in what ease a Group—a State, a Church, a Trade 
Union, a college, 2 chub~may propery be described as 2 penon. 


‘There are three main senses i which we use the term 
lity’; and they correspood to the three studies of peychology, 
ethicr and law. In the fint place, chee i peychological peron 
ality. By this we mean, pricarily, the power or capacity of self- 
comcioumes which belongs to a sentient being aware of it own 
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scasatlons. We also mean, secondarily, « power ox capacity of tel 
sermination, by cousklecatioas of plowure and pain, which 
arises from mock self-comcioumes, and tur it isto a higher 
setvity than its primary activity of awarenca. Frychological 
personality, by ity nature, is resident in an individual being who 
30a fice tod ceatre of sentcacy. Tn the second place, tere is 
‘moral personality. Here we come upon a term which has had two 
Iistoric wages, and by which we are cherefore apt to be perplexed. 
In ita Gem and intrinti unage, it siguiSs dhe power or capacity of 
‘a se'conscious and rational being to determine himlf, not by 
‘temporary and particular of pleasure and pain, but 
‘by permanent and universal considerations of «right way of con- 
clcting life which is common to al such beings. Moral personality, 
inhi fees bull upon prckological peroaaliy; but sant 
ends that spon which ci bk. take poyehsogial penocaliy, 
its reaident in the individual being; but itis only resident in hiot 
insofar as be recognises that he i not unique, but shares with his 
{fellows w coramon life wod common rules of Ue. But besides this 
fist an intrinic mage, there as been anther wage ofthe tem, 
‘moral personality’, 1c bas been wed, by many legal writers, as a 
term of aw Icha bern wed, thou: tay ethical implication, to 
Aigaty the legal power er expacy of a group, wAich, without 
beng a ‘natural’ or pysical” pena, actin the ume oof way 
svat a pen in the ophee oflegalwton. Here te word orl 
it used in ouch the same sease a¢ when we speak of a rooral oer- 
tainty of a mora) victory. We need not quarrel with the usage, 
provided that we are clear that itis pecaliar,* and that it belongs 
‘excluively to the sphere of law: but ie our own angument the 
(eran moral personality will be confined to what we have called its 
int and intrinsic usage. I will be a term of ecics, and of ethics 
only. Tt will denote the power or capacity of moral xction. 
‘There is a third we of the term personality, which belong to 
the sphere of law. Legal persooality, as distinct from paycbological 
‘and ethical perscaality, & a power or capacity for legal actioo—a 
‘capacity recognised by law (and only existing when recognised bry 
Jaw) for originating sch action as belongs to the scheme of law. 
From this point of view the exsteace of legal persocality not only 
rempposes, as that af moral pesooality does, the presence af 
‘human society: it also presupposes the presence of an onganised 
Moral pemseay a. the ii eel sma, caeialy iu. 
Moca pertain tis a sea cortisone, 
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legal avociatioa. Teis a thing bound up with eights; in fact it is a 
‘eapacity for rights; and right, in the fll sense of the word, are only 
‘ponible in goch an asocation. Now rights eaay belong, and obvi- 
‘ously do belong, to groups aa well 3s 10 individnals. Ta the Seld 
of the organised legal ausociation we must cherefore amiga legel 
eronalicy to groups 1s wel! as to individuals, ond here we have to 
sdmit that there are Group-pervom ax well ny individual perms. 
{aga pany tn Sempra nd eral pool 

Bot only resident i invideal being: it i alo resident in ay 
‘pomp of rach beings which server, im the legal sphere, asa tiugle 
tntiy. To discover the exact nature, ar bang, or exence, of this 
entity may be dificult; but the fact of its existence is obvious. The 
‘organised legal auociation iself—in other words, the Stato—i aa 
‘eatity which pomemes and exercises rights, and to which we must 
‘therefore ascribe a legal perscality. In Bre the State i 9 legal 
penis, or, aa the Germans may, a ‘Subject’. Similarly many of 
the groups contained in tbe State are legal pervors. They have 
apacity for rights; and a capacity foe rights ceans a Jgal 


ty. 
In the arn af the cegaied legal nociatin, and onder the 
category of legal penonality which to that area, we bave 
feo rekad weber rarer ‘a well as 
incividuel penoms, Toe usociation itself, ab the great and io- 
clouive group, is x Group-perion: contained groups, in 90 far as 
they own and cuercee rights are grouprpersors; and both there 
“eluntnor comstetiatces of personality, the one great and the 
foamy lower, exist by the side of the innurerable ‘points’ of in- 
fGvidual pemonaley. How ae we to caceive the being tod the 
‘emence ofthese Group-perioas? The individual himvef, asa point® 
‘of personality, i simple. He is cavatially one—a single prycho- 
logical and mera) pessoa who alo acu at a single lege) person. 
But the ‘cluster’ or group ia complex, or at any rate two. Tt 
both “incl (whatever that may be) end all the individuals of 
which ita composed. How can it be both, at one and the wane 
time? How does its nity stand related too sacleiplicity? 











We may note some three different answers to this question which 
‘recut, like differeut and dimoaant notes, in the pages of Gierke’s 

‘The Gat anawer takes the form ef the Fietion theory. 
‘According to this theory, the real fact bebind the existence of & 
Jegal group is the fact of the many individuals of which itis come 
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posed, and the unity of sch « group is only & pretence oc Sction. 
‘When the group acts ax ane, and enjoys rights axa single penton, 
shat pezson is only 1 persona fete; and it be asked who iti that 
pretends ar (egns this person into its Sctitous existence, the answer 
‘wil be that the State, of, more exactly, the sovereign of the State, 
is the great and magnificent maker of Sctions. The Fiction theory 
say also be termed the Concesion theory; of at any rate we may 
‘ay that icleads, by a natural descent, to the idea chat the unity af 
f legal group is due to an act of concenion by the nuthority of the 
State, We may also note a further variant of the Fiction theory. 
‘This is the theory of the ‘Moral’ person, which has already been 
mentioned incidentally, According to this theory a group which 
acu os one, and enjoys eights as x single person, should properly 
be described usw pooas mares. Bat i far Gon clear that the 
change of adjective, from fete to morals, imports any change of 
sea, or gives us any new light. The adjective ‘morals only wed 
‘negative sense, as the aatiibess of ‘uatura” or ‘physical’. It 
only sogyrats that & legal group ia tomething which is sorchow 
different frm the eatural and physical fact of a corporeal humag 
‘being. Ad the danger of the adjective is twofold. On the one hand 
it blurt the ofd (though posibly erroneous) distinction between 
real and fictitious persons by the suggestion of a dim interlunar 
pPefuca which inneither. On the other hand it encourages confusion 
of thought which turm the ‘moral person’ into someching ethical 
‘and good; and Rousseau, in bis theory of the fronrr morale whove 
general wil is always right, seems to fll into this confusion. 

‘A tecoad answer 10 our peoblena is provided by the Collective 
theory. According to this teary we need not concern ourselves 
todiscover the unity of a Group-person, whether in the pretence of 
1 ferns feta 0c in the semi-pretence a persona morals. Such a 
thing as single Group-peesoa does not cxst at all, even i a 
fictions or semisfctitious form. The one foct is a mumber of 
perons; and this nuraber of persons (et us sy, cxampi gratia, 100) 
are uot united in any genuine unity when they actasa graup—they 
fre simply collected in an aggregate, 2s when we collect arith- 
ametical Sgues in a vam, or algebraical syribols ia a bracket, A 
group of roo is 1+ 1 + ¢, uml we reach the sum 100, The legal 
‘ngtrument of manipalatioa, for the purpose af collcting « number 
oF individuals in a single aggregate, @ contract. It t contract 
‘hich unites the fire individual tn the second, the second ta the 
third, and 30 oa to che huadredth individual. We may therefore 
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call this theory a sbeory of che Collective comtract, oF ageia we 
say call it, 2s Maitiand has dour, in the language of mahemtical 
soctaphor, the Bracket theory. There in a variant of this theory 
which at fre sight seems not merely a variant, but something 
(tally different, and yet, fa reality, ext oo the sxe fondaraental 
‘bass. Thin is wat Gierke calls the Representative theary. Accard~ 
ing to this theory a group of r00 persons is something more 
than 100 penons collected together by contract. It is really 99 
represented penoas plus a hundredth penon who i their re- 
‘preventative, and who bas been appointed to bis position by the 
act and deed of each of the gg. This representative peniom carrics 
in himelf the poroas of the 99: io bis penon they becnese ane 
penon; and unity thus supervenes, or scems to fupervene, oo 
multiplicity. In reality, however, the Representative theory is 
simply the Collective theory taken at two bites. Contract, and 
addition of units achieved by process of contract, ic stil is basis, 
‘Tue 99 fint contract, by one sort of contract, with one sncther; 
rnd they then contract, by another sort, with 8 kusdredth penon, 
‘The whole roup of (0 penons resins & contacto) row: 
and although Hobbes, the great eposte of this Representative 
‘heory, may argue that his i a creative ewence of 

‘nity, transcending the sphere of coatract, Leviathan is hishocl, 
afer al inclded te a comtactou! racket, and it it thi bo 
cluding bracket of contract which ceally creates such unity at 

7 himself appears, but only appears, to provide. 

‘We came to the third ofthe theories wich seek to explain the 
Inner core of legal Group-persoos. This is Gierke's own theory— 
the theory ofthe reality of the Group-pecson. When we sk to ds 
cover what lis bebind the legal Group-penon, and comsticutc itt 

shadowy 








‘wot talk of ‘collections’ or “bracken” or contractual nt, ung 
verso many individuals to bind them ane to snother in the bonds 
‘fan impersonal acrus. We mist purge our eyes 10 oe something 
‘which is real and not Sctisom someting which bas Living per- 
tocality, and is not an impersonal nexus. We rat believe that 
there really exits, ia the nature of things joel, such a thing as 
real Group-penot, with a real being or exeace which is che tame 
in Kind a that ofthe individuals who are ia members. “Ivelfcan 
‘illite cam net’ in the same way that they wll aod act. Whea 
oo pervom unite fo form a group which wile and act a1 one, we 
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must say that hoe is a real now penn present—the hundred 
and fst pera, the esper-penom—in which these 100 individuals 
live and have thes being, 2t the same tine that they alo continue 
to live and have their being as so meany separate persone, Behind 
the legal Group-penon there is therefore a real Group-being, just 
aa there is a real individual buman being behind the individual 
Tegal person. Legal group-pensonality is the shadow cast by real 
roup-penouulity: i is the reflection of realty in che mirror of 
Iw. ‘The law doo not write Bction, and it does uot do sums in 
addition, when it itreduces it legal Group-penons it simply 
‘Paint, 10 the best of ite power, a legal portrait of areal being. ‘This 
‘was the view which Gierke sought to exprea in his tctocial address 
‘af 1902 on the ‘Nature of Human Groups’. Tei best expremed in 
1his own word; and we may therefore quote some essential para- 
(graphs from that address * 

“Do social fi-unities actually cxin? No direct proof of their 
existence can be given; bot it is equally imposible to prove 
tirecty the existence of any individual life-unity. We ca. fara, 
hhaweves, an indirect argurceat for the existence of rach unitics by 
pointing to their effects. The cogeacy of such a method of argu- 
‘ment will wot be the ane for all. Ts weight will depeed in parton 
four general attude to life. Bat even the foundations of sceatic 

ton which seem to be fixed most firmly are only, in the 
Jit resort, well-grounded bypotbeses. 

“Primarily, itis our external expericace which impel us to ai 
sumac the existence of active and effective group-unitcs. We find 
‘from out observation ofthe socal process aznong which our life 
is speat—and, above all, fon any profound study ofthe history 
‘af Ruraanity—that nations and other cova:munities determine by 
theit activites the balance of forces ia our world, and produce 
‘our material and spiritual civliation. Now just because com 
munities are composed of individuals, we must edrait that itis io 
individual, and through individuals, that these eeults are pro- 
dtuced. But tince dhe contributions of individuals are invalved in 
the social nexus in which they Lve and move, we must equally 
aacknawledge that individuals are affected by bodily and «mental 
influences which arise om the fact of their connection. We ob- 
serve, it & tue, drat certain ootstcding individuals intervene 
creatively, and codify socery by something unigue which is 
<dcrived ffom thems and them only. But an achievement of thia 

* Ope pees, 
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nature a only pouible when the commaniry, at the very leat, 
receptively, by appropriating as its owe the individual 
lement which bas bees imported intoit, tis poadble to bold very 
‘different opinion about the exit to wich the active foroe, which 
hhat been operative in great transformations of the comma lle, 
proceeds from groupe or from individuals. But whether we 
prostate ourselves is a one-sced woroip of “Hesor.”, or sbandon 
‘oanelve to an equally one-aided “collective” view of history, we 
can never be blind to the fact dhat there is cemvlant interaction 
between the two factor. Tn any case, therefore, the comeauity 
's something active and effective. Now the efccs which we are 
obliged to acribe tothe cocamunity are 30 constituted, that they 
cannot be explained as the result of a mere aggregation of 
Individual element. They cannot be produced separately by 
separate huang ach way tat de coal comebuon 
be negarded as 9 sur which i smiar in kind to che partal 
coucibudony, and oaly grote in degree: thy tec ers. We 
luave only t comsider pheoomena such as the organisation of 
Dawes, oF Inw, oF the social code (Sith), or mations) exoomy 
(Volkritachaf), oe in order to realise this ct a once. 
1 thi is true of ce effect, then it follows that the community 
wich produces thees mat ‘Alto te sometag differ! om the 
Tacipaaavitertbad wi oraeae 
a ifeusicy fe do nat, therefore, 
transcend in aay way che Hints of ous extercal experience if we 
“argue Bom the fats of the history of civilisation 10 the existence 
‘of real group-unites. The abstract canception of real group-unity, 
‘which we atin by exphasising the efBcieat cause we hive dis 
discovero!, ina cooception which we are jestfed is applying, gan 
aciematic icientitic conception, io the whole range of the social 
“Our internal experience corroborates the trath which we learn 
from exteraa! experience. We discover the reality of the com- 
in out owa inner cousciouanes, a8 well sin the world of 
fxteraal fcr. The incorporation of oar Ego im a sociat Being of a 
Iigher order is a mater of oar owa inner ie. We are commcious of 
our self sua being eacloved in ie; but we are also conscioas of 
‘our sf as a part ofa ving whole whichis operative in un. {f wo 
Abstract our membenbip of our particular mation and State, 
ur religions community and Church, oxr family and a vasiery of 
other groupe and associations, we cannot recogeise ourelves i the 
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pitiable residue. But if we cefict on all these factors, we see that 
‘there in bere no question of merely external bonds and Ieters by 
which we are chained. It ia a matter of paychical connections 
‘which extend down into our inmost being, and constitute integral 

of our spiritual existence. We feel chat 4 part of the impuliet 








by 
“Which we are permeated. We are conxcous that we share in 8 ie 
of comamunity. 1f we derive from our internal experience a cer= 
tainty of the reality of our Ego, chia certainty is not limited to the 
{act of our being an individual ifecunity: i algo extends to he Fact 
of our being « part-anity within the higher lif-unities. Ttis true 
‘that we cannot discover these higher Lfe-unitics themselves within 
four consciowes. The Whole cannot be withis us, because we 
are only parts of the Whole. We cas only learn directy from ou 
internal experience the simple fact chat group-unities exist: we 
ccansot learn from it directly aaybing about cher character. In~ 
directly, however, we cam deduce, rm the effect of communities 
‘upon Us, the cocclusion that vocial Wholes are of a corporeal. 
‘Bowel posse ich arecoxprelymeisted. Thar he 
taal processes which are mediated. This ia the 
reavon why we speak, not only of social “‘bodica" and ther “mnems- 
lbees”, but alo of che folk-soul,fll-feling, folk-opinion and folk- 
willof claseapiit Stange, crit do eng, fal yfeling and 
the like. We we these terms 10 denote psychical forces with an 
active life and a reality which are uot Jeast preseot to our com 
Sclousness in the very momeat wisca, calling our individuality into 
play, we rise in revolt against chem. fa our ordinary daily life 
any effort of atteatve introspection will sufie to camvince us of 
the existence of these spirieual forces. But there are times when 
tbe spirit of the community reveals iue¥ to us with an elemental 
power, in an almost viible shape, Sling and mastering our inward 
being touch an extent that we aze hardly aay longer conscious of 
‘ur individual existence, as such. Here, in Berin, in the Unter den 
Linden, [lived througt wich as hour of consecration on the 15th 
of July, io the year 1070."* 
* On July 158, Wiliam Tof Prana tad interviewed he Freach cover, 





‘cuntnoe of aprtual veal, cr pecaaly, wes ese=odt te Invi. 
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‘We have now traversed three teritaries in our study ofthe dffer- 
cat theories of the Group-persoa— ihe territory af the Fiction; the 
‘crnitery ofthe contractual Cellection; the territory of Real Group- 
personality. Shall we see dows in any of the three, ar may we 
explore stl funber? Gierke bes spoken, in 2 passage of rome 
temo roc woos “emily” wih Poem © 
he Eving tnd pereanent unity of the existence of & 
eople anything mare thay ac uneuteaatal shadow. Bat Det 
hhapr the eye which is resolved opon reality—which secks in other 
words, to face the really perceived facts of actual life, and 10 
mquare its Uheocis with these facts—rmay discover something which 
‘more than an unsubstancia) shadow, and yet less than real Group- 
‘permonality; something above a Sction or a collection, and yet low 
than & super-penon. If we seek to explore new teritory in chia 
init, we may begin our argument from x distinction which has 
aheady Sen svemed in x previow raigethe diction 
between Society and the State. A Society is x covmmniy of urna 
beings who seck to full the general purposes of tuavas life in all 
its ampects. “A State is an asnciation of the same beings, ja legal 
form, for the specific purpose of regulating human life, in the 
sphere of external action, by rules designe to were the rintmomn 
ol Sica tare ements Sak de 
lopment, The State is a sphere of legal sction: we may even 
ic che ene of a egal drama (x B80, involving a common and 
concerted performance of part). It is x place of legal actors, all 
oF wham play a eéle, and cach of whom may be calicd x dramadis 
‘reson. There is a sese in which we may say that all che State is 
‘tage, and all the agents within it are actors. In this seme it may 
‘be called artifical, Like the stage itelf (and yet, Like the stage i 
Jholds a mirroe up to nature); and im the sane sease those who walk 
actos its boards may be calied artificial peor. 
in order to undertand this sense, we must examine the term 
(fecrma. To ia original meaning, the word was a term of the theatre. 
i signified a mask, appropriate to the part performed by him, 
‘which was worn by an actor ia a play. The usage of the theatre 
‘waa carried into the law. The agents who played an active part 
vnder its sebeme, oc posrewed » expacity for playing such « pert, 
were regarded at having personae, and came, by x oatural ane 
erence, to be called fovonse themscives, Now just as the parts in 
a play are created sad assigned by the dramas and the pro- 
+ hate Rae 
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ducer, so we may bold that feromac in law are created wad assigned 
by similar agencies—let us say, forthe moment, by the leyilator 
sand the judge. And justas there is an clement of feigning, or even 
‘of artificiality, about the pares of a play, s0 there is also an element 
‘of feigning, or even of uriSciality, about pase in law. They ate, 
Jn a sense, juridical creations, of artifices, or fictions. The term 
ovina feta 's not altogether wroag (though, as we shall se, tis 
{as from being the mbole ofthe truth), we apply ito aff forms of 
Jegal personality—cot only tothe egal person of tae group, but alo 
‘the legal person ofthe individual. Pufeadorf held this doctrinc, 
1s we may see (com the account which Gierke given of his views.* 
(One of hi disciples, Ticius, puts the matter sunply, when he says 
that jurisprudence deals alanest exclusively with ‘maral persons” 
(that is to say, arial persoes), whether they are singular or 
compound—in' other words, whether they are individuals o 
groups. Its pot the nazural Ego which enters a court of law. Tis 
8 rightaand-dcy-bearing person, created by the law, which mp- 
pears befoce the 

‘Legal personality, therefore, ia w mast, or as PuSendort says & 
sds, which i created by an agency, and attached! by that agency 
tng ote. Two geno dw the. Wi Se rng end 
attaching agency, processes dors it act? What are 
the object ta which che mask is attached? 

Tn geaeral term, the creating agency which attaches persone 10 
objects (or, as a German verter would say, 10 ‘Subjects) is the 
whole legal auociation. ‘Bvery pezson who is a person in the eye 
of the law ia tsade such, in the last resort, by that general body. In 
actual detail, he proces of recognition will proceed along various 
channels, Normally, the regular procest will be thot of legislation, 
accompanied and applied by judicial interpretation. But the 
judge will not necenarily stop at ar exact interpretation of the 
mere letter of existing law. He may recognise legal pertoality 
(at any rate when he is dealing with the matter of group-person- 
ality) on the ground of analogy, asiguing persoase to bodies which 
ae in. an analogous postion to chose already recognised under 
existing law. He may give recognition, again, on the ground of 
stom and wiage, arguing, like Jullanus in the Diget, that in- 
teterats emoutuds fro iege om emesrito casted, and acting on the 
Principle that where & group bas been allowed by custom to act 
ata legal person, it eaay properly be treated ax tach by law. One 
‘ihe pp. eg 
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State wil differ from another in the degrec of bcrality with which 
the gift of legal personality s made. Sextzs wil also fer (when the 
‘quettion is one of Group-perwoualicy) in the cursber of wasksor p= 
son which they keep, a it were, in stock. One State may only be 
‘thle to provide the mask of fll corporate personality. Ie may only 
keep im stock the pasuaa of the uazowsisas; and since that mask ix 
Ihara to ft, and not suited for all, such a State may be chary in 
‘Biving it. Another State may be in the postion of « Clarkson’ 
shop! it may be a general repertory of masks; and here Group- 
[pertone may abound because there are different forms which they 
dre able to auume. The English State, we may 12y, has boea a 
‘Sate of this lair character. It has not only supplied the mask of 
the Corporation: it bas ago Furnished! the mask (we may even call 
i with Maidand, the ‘screen’, because it conceals a group 20 
‘thormughty) of the Trust and its body of trwtess. To Germany, 
‘when Gierke began to write, the Stale was lem richly equipped: 
4c was thus more chary im giving and it was albo moce rigorous in 
wperneaog wba ad pres 
ave dealt with the giving of cals: we have now to deal 
with the objects to which they are given. So far, we aay seeca 10 
Ive simply adopted the Goncenion theory, which explains Group- 
penoaality athe grant of the State, aod to have made it even 
‘rome by taking it cover individual persons as well ax the persons 
of groups. But just as we bave argued that chere is some truth, 
though by no meacs all, is the theory, 99 we may also 
angue that there is some truth (dhougl again itis not the whole 
‘of the ruth) inthe cogoste theory of Concession. There is  xense 
{in which all legal persouality a a concession made by the State. 
‘at having said this we must imtazty ask ounelves whether the 
State i Gre to chose, at i own discretion, the objects to which 
it concedes that persooality; or whether it i not rather bound, 
bby itv own very nature, to concede much personality to certain 
‘objects in virtuc of their osture. Afterall, mauks are to St and 
‘be worn and uted, there must be appropriate objects behind 
them. What is the bature of these objects? And which of them 
ce entitled, in virtue of their proper nature, to claim the award 
of egal personality? x 
‘Hiatorically the State, in dealing with thia problem, would seem 
to have acted with oo lite arbitrariness. It has been chary of 
Ging legal personality to individuals, as well as to groups. For 
‘many centuries laves had no legal pertonality. For many centuries 
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‘women had am inferior grade of personality. Ewen today the 
State seems to pick and choose, within cerais limit, the 
‘whom it consents to vest wich fall legal personality. Ta France the 
‘peualty of civil deat’ may Geprive an offender af ii righss, and 
prevent him from being a person at all in the eye of the law. in. 
‘other countries the members of a racial minority may be viited 
‘with partial deprivation of sights and che partial lot of legal 
‘possooality. [individuals bave thas been treated withsome lati 
‘of dueretion, we ean hardly be astonisbed if tae State has claimed aa 
even greater Iatitode in the award of legal pereomality © groups. 
ar from granting such penonality to ail groups, it has oRtea been 
‘tempted to limit it to a few. It has judged the ieswe of giving or 
‘withbolding he grast sot by the inherent nature oF the jut claims 
of the group, but by the prospect of oF menace to itself 
‘which would folow oa the giving o¢ the wi 

Bot ifhinory seeres to show thac the State bas exercised a power 
of telecon in the swvard of legal personality, we need not corclude 
‘that the pawer of section has beca guided by mere dcretion, of 

mere calculations of selfinterest. There has been « principle 

‘selection, determined by the very aature of the State; and this 
principle has been progrenively clarified and exteuded. The State, 
‘we have aud, is by is matace an auociation desigued ta secure the 
‘minicsuns of friction, and the maximum of development, among 
all ie moral personalities which are member: of that association. 
From this point of view, it will necessary be guided by a definite 
principle in selecting the recipicats of the guaranteed capacity of 
‘ction within the scheme of its life which constitutes legal 
sonality. Primarily, it wil award legal persosality to every 
dividual who possencs mora) personality, in the primary and in- 
‘trinsic sense of that word. Secondly, it will award legal persoaality 
to every organiving idea, every common purpose, which per 
ranently uaites x number of individuals as the common content 
of their minds and the common intention of their wils, provided 
‘that such idea and purpose are compatible, or to the extent that 
‘they are compatible, with the free action and development of all 
members of the Statc. In the first case, the recipient of legal 
penonality isthe individual moral penoc. In the second, its bot 
‘4 maral person who iz vested with a guaranteed capacity of legal 
setion. Neither ii, strictly speaking, « number of uch perons, 
Weis a common and continuing purpose, continously extertained 
bby 2 continuing body of peneas, which owns the capacity aad 
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onstintes the legal person. The ‘penon' which owns te property 
sf an Oxford oe Cambridge college i ncither the founder, now 
(one, nor the body of his living sacczasors. Its the purpose which 
Snimated the founder and whsch continues (i saay be, a8 we shall 
tee, in a new aad modified form) to anisate hia racers. 


In onder to develop and explain this view, it will be wel to go 
back to what has already been said about the dilferest kinds of 
peronality (piychological, moral and legal), and co show die 
Dearing of that distinction upan our presest argumest. Prycho- 
logical persouality, we have said, i » wpring of sel-comciowsnca 
and a fountain of vel determniaation by immediate considerations 
cof sease, In the words of Leibnis, which really apply to this species 
of peromalicy, “Porena ext oxy algun soles eh, seu oat dater 
ela, afecas, apts, dair’-® Sock personality ia resident oaly 
in an individual, He alone is a spring of tel-couscioumnen and a 
fountain of selfdeseemination. No group bas personality in this 
sess and if ths perocality wich ‘ea pera, 20 
‘Foup is a “real” pera. 

‘But chere is also moral penonality. This is tbe personality of a 
‘mora) agent, who act under o sel'imponed moral rule, and who ia 
orally responsible for aay offence agalest that rule. This per- 
sonality, agai, iy rexdest only in am individual, A group is not 
e moc ing inthe mara her Ts amar of ied 
mor acting together fora purpose. That purpose may 
wal bea facie, and a actor of profund infvence, fa the moral 
sphere; but the group ivelf is not a moral penioa, acting as such 
5m the moral sphere. From the moral point of view we may again 
say what we sid from the peychological—‘ao group has penon- 
ality in this sense, and i it be skis personaly which ia “real” 
ersoaality, no group isa “real” person’. 

‘This may soera 2 bard saying, and » saying which contradicts 
the life and speech of mankind. We speak of the munifceace of 
groupe: we find ane group recording its gratitude for the qusi- 
‘Rernce of another; and are cot mumiScence, and tssster gratitude, 
moral atwibutes, which presuppose the presence of moral per- 
ronality?t Aguia, a3 wo award praise, 20 we abo award blame: 
‘we award it, as Maidland bas sad, ‘to group-unit of all ort and 








* Quer in W. Walles, Zara and Eaey,p 275. 
1 WM Gelder, Lege Peo, 2B 
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Skinds'; we may even speak of ‘national in’.* Do not our awards 
of praise and blame imply that we attach moral respoosbility to 
{rroups, and that we teat them as responsible persons in the usual 
conc of the word? Tt i dificult to give any Brief answer to such 
seacching questions; but this may be said, Respomsibiity sa word 
‘which ia wed both ja a legal and a moral sec. We have to 
inguish carefully between the two sens. Legal responsibilty 
‘may be fully and absotutely incurred by all groupe which act at 
legal persons.—as fally and as absolutely asi is incurred by a 
dividual legal person. [tis true dha it isnot xlwayy fully incurred 
bby all such groups under our English aysiem of law. The State 
ielf, when {U acts as a legal penn, incur only « modifi re- 
sponsibility iit breaks its contracts, and litte if any responsibility 
ifindiets a tortor injury. But apart from such exceptions, which 
St a diffcalt to defend, we eany lay it down that all groupe, when 
-tcting as legal persons, incur fll egal responsibility. It isa very 
different mater to say that a group incur, ot ever can incur, 3 
‘moral responibility. There is no coral being of the group which 
‘can be visited with our praise or blame. There is 00 moral per- 
sonality of the group which does good, or is responsible for evil. 
‘Buc tit a not to say that chere is no moral responsibility anywhere. 
‘On the contrary, when the action of & group runs cootrary to a 
recognised mocal role, there wil be a large area of such repo 
Iility. Those who advised and promoted the action wll be morally 
responiible. Those who supported the action will be morally 
responsible. Even those who accepted the action, at conseating 
pastic, will aso be morally cespouible.t Moral responsibility 
falls only oc the individual mocal agent. Bat it falls on hima in fall 
measure, alike when he is acting with others and when be is acting 
alone. Ita a dangerous doctrine which would avert it from bisa, 
‘and make it fall on any transcendent being. 

From the persoualty whisk i peychologyal, and the pertonality 
‘whichis moral, we now tura to chat which it legal. This it a pet~ 
sonality ofa diffcxeat order. Paychalogical personality isa daram of 
immediate perception. Moral penoalty is a datum of moral con- 
sciousnes. ‘Legal pesonality is something which is cot a datum. 
Teisa mental construction, orjurstic creation, Ttbus, as we have 
een, a certain character of artificiality; and it bas this character 
both when it is asceibed, ati sin the vast majority of cases, toa 

* Imzodaccion to Paitiad Thc of he Mie Aa, pst 
4} Or Bomencus, Pil They of eS, Bp S90 
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individual, and when iti ascribed, asi is in other case, to the 
‘purpore in purtuing which a number of individuals are joined. We 
‘cannot say that legal persoasityin the one wort of cage ism artifice, 
‘ad in the other oot. There is no difference of kind between them— 
though there muy be a diffrence of degree, and one sort af cise 
may prearot more of artifice than the other. Bot we roust Oot n> 
uly labour the notion of artice. Legal personality is a mental 
construction; but itis not therefore a fiction. It isa jurist ereation 
<a legally created capacity of staining rights and duties, which 
‘ze abo legal creations themselves; but it does not follow that 

1b not something real. Tu ove senve itis artificial, a9 all chings 
thought imo being by ws are ardical. In uacther and deeper 
‘eave itis real, av all things thought fnto permanent being by ut 
tare real. If we ascribe reality to the general body af law, which 
ive ban been thought and wile into permanent being by the 
‘mind of man, we ows equally ascribe it to Uhe easential elements of 
Jaw, which have been similarly thought wnd willed into permanent 
being by the same agency. 

Legal personality is thus a mental constructioa—bet a mental 
‘onstruction which is fact in our human. world, and a real part 
of our buman experience. Being a mental construction, and not 
an immediate datare of perception or conscioumesy, it can be 
ismpoted by dhe mind wot only tothe vikible being of an individual, 
‘but alan to the invisible being ofa purpose in the pursuit of which 
1 body of individoals are peswanently united. Such a puspore 
‘may have property attached to it, and owe that property: it may 
Ihave dudes attached toi, and owe thoce duties; it may be a party 
to legal action in order to vindicate its property or to suffer vindi= 
cation of ts duties. Tn all these ways it acts as a person jr and 
for all these reasoas we may call it 2 persone jors. Tne emence of 
the unity of « group i its exprened purpose; and legal perionality 
belongs to that essence. With the individual i is different. The 
net fi Mraiy ss cntasing igor power of pup; 
sand that is dhe emence to which bis legal persaality belongs. 

Tt many be objected thet paradox i running to an extreme when 
an impersonal purpose ia vested with perocality. But the purpore 
is uot impersonal. When we aay that « purpose may be a legal 
‘perton, 2 “Subject” or owner of rights, we are not saying thatthe 
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duties in the same way, and on the same sort of ground, as in- 
iyidualedo. But tbe purpose must alwayt be entertained by ving 
minds, Otherwise it will be » dead purpose; and a dead purpose 
Sa incapable of bearing anything, or af doing anything whatsoever. 
‘The Fellows of « College must always continue to eatertain the 
purpote of college if that gurpone isto be a bearer of righta and 
‘uti according to the intention ef the founder. Of course i is 
tempting to say that che Fellows themselves, as a body, are the real 
bearer. Bat not i speak ofthe ambiguity of the ward tbody" (does 
it mean a collection of individuals, or something which is somehow 
more than a collection of individuals), we should have to qualify 
this mying at once by adding that the Fellows oaly constitute a 
Angle penon, and act aa = single bearer of rights and duties, with 
‘part of themuelves—that sto say, withthe part vbich entertains 
sand serves the purpose af the College. A pervon so constituted 
ited by bucky pre ef the penny of ech Pew 
consti part iy 
aand dhen adding che parts together in some way which waa mote 
than timple addition or mere collection. Tt ia realy simpler, ane 
it eaprenes the truth more exactly, to say thot the exsence of the 
(oles coma, ad he lel ponelty of he Coles cre a 
its purpose. The purpose i 
‘aent; the Fellows who eater the parpoe oly ener it 
partially, as one among other guests which arc provnt in eheis 
‘minds, and they ooly entertain it temporarily, during the days of 
their fllovahip. 


‘Upon thit view the lifoumity of a group, which may contime 
from century to century, will involve 0 idea of an anaging real 
[perion which lives that contiauows Ife: it will simply involve the 
idea of a real purpote, of rather a comamen purpose, whieh con- 
tinuously moves and animates the members of a group, because 
ie is continuously entertained by their minds. Upon such a view, 
again, we shall not speak of organismne; we shall speak of organisa 
‘Hons of men, created and sustained by organising ideas, and con- 
ting to murvive so long as these ideas survive.* But ideas, if they 
are to live, mut abo change, since change is part of life. Here we 
encounter u new difficulty, and enter upon a new stage of our 

> Glee cfrn confronts the reader with she ikea, ‘Oegaiam or mechan 
ceric wil you take?” Balser nota sare pd—the orgecatin of 
(en cuttend and muainad by a corumen amas purpoe? 
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‘argument. Notouly suut the orgsnising idea, ar comraca purpose, 
‘which constitutes the unity of « group, be eotereained by living 
aminds in order that it may live at all it mgt als be capable af 
‘bing todd and developed by those minds, in onder Uhat i may 
live and grow. The purpose, i the proces of time, wil necessarily 

enter into new conjuncturcs of circumstance; and unles there i 
oom and space for its being varied to meet such conjuncture it 
say lie Ske heavy encumbrance on the general life of the present, 
tnd tay oven asin orang poate allegiance of any of 
‘own particular votarics. The Scottish Church cate, fmally 
decided by the House of Lords iz 1904, bas often bern cited in 
iWhueration of this danger. Here a purpose of the Free Church of 
Scotland, formulated some tity years before, was decided to be 
fundamental aad unalterable under the constitution of that 
‘Church; and this decision, s0loog as it tood, not only encumbered 
the general movement of the time towards the union of the Free 
‘Church with another of the churches of Scotland o6 the bust of 
developing parpose, but ital pls dhe meznbersof the Free Church 
{nea oppaning campe—the camp ofthe few who clung to the original 
‘purpote formulated in 1845, and the cazap of the many who were 
auzious to ce a development of thn purpose. Muck wat raid, in 
wt mld favour of hepa Geng poop, mp! by 
was sald i favour ofthe ving group, competent by its 
‘ature, as x real persocality with a real power of purpose, to 
develop freely accarding tothe needs ofits if. But chere is another 
land eimpler moral which we may draw from the case. The veal 
anger is not the cooception of purpose: itis the conception of 
‘original purpone a fundamental and invariable. The danger partly 
proceeds from courts oflaw, which are naturally prone, and ioe 
are bound, 09 attach great weight to any original formulation of 
purpose; but it proceeds far more from the ariginal founders and 
Joranulator, who wish to make the purpose, as they seit, perman- 
ratly valid. There it a pation of men, io making will, to te up 
‘the future. There is 2 similar passion of founder, in emulating 
‘purpose, todo the like.* Wise founders, desiring that the purpose 
1 *Ayoomary scien say tertile ad cotton f yore 
‘ment a adept ioc any power of evelopment or change, This ba en 
Gove by the Free Oburch of Setand.. fr bs abo ben dooe mare prococ'y 
iy the Prive Wacyen Metso Bociny of Trend, wich hat Pat a 
erin, diipine aad rus lao 2a Act of Plamen, with a proviion at 
(be dindpline und rut ony be are «mcr pracribd by tae Ar bet 
{at the doetrne nt tobe ald” (Ano, Low wel Cam of Gon, 
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hey formulate sball ve, and recognising thet change is part of 
[fe wil leave latitude of variation to cheirsucorstors, who contin 
‘to entertain and serve the purpose. Similarly the Courts, in inter- 
preting purpox, may well allow sore latitude of developmest, 
‘ven iFit be not expresly warranted in dhe orginal Gerd. We can 
hardly expect the State to probit the rigid detnition of purpose 
4h ints, Bot the State always stams in eeverve 20 provide a 
omody for rigidity, after the event, by tv power of legulation 
“This wae the way in which Parliasarct acted, init final solution 
of the Seottak Chuech ease, by the Churches (Scotland) Act of 


1905. 
"We are thus brought to consider, once more, the general relation, 
fof the State to the purposes which cocstitute the being and the 
unity of groupe, and serve at legal persons owning rights and owing 
duces, We have argued that purposes must necessarily be enter 
taney individual minds which sept and serve chem. Weave 
argued that they must necesarily be variable, in order to sult new 
junctures of circumstance, by the minds which are pledged to 
heir upport and think they can suppor them best by adapting them. 
to new needs. We bave now to add that the minds ofall the mem 
ber ofthe general community, represented in ane by dhe operative 
cridcism of che Stare, are always playing upon the purpovs of 
groups aod the workiag of these purposes. No common purpore 
‘is accepted, and awarded 2 legal postion and a legal personality, 
simply because is « common parpore. A commen purpose muy. 
be weighed and mearuzed, and found to ponem some degree of 
quality. There are some common purposes, sich a3 that of the 
‘Mafia, which oo State will tolerate. Each counoa purpose wut 
‘be compared with other comon purposes and all must be capable 
of adjustment to one another and of living amicably ude by side, 
All pardal common purposes rust be set alongaide the general 
omamon purpose of the State, and must be compatible with the 
attainment of that sovercign common porpose. This ia aot to say 
that the State should, oc can, exereie a ubiquitous mupervision of 
(groups. Tes only to say that it car never abrogate a duty of con- 
structive exticinea and sympathetic adjustment. We may well pray 


‘Val. c. 2, §v), Oe thie haa we may any thatthe Seottsh Church cae doce 
ot damnatran the nocd for» cecepton of the veal peroualy ofthe gro 
[rather demoserate the wealnas ofa proup wich iis fe prevent te pur 
Dose by which i i ecmauta on Beg capable of growth wih che growth 
Fe minds of ts member 





ix ‘Translaie’s Introduction 
‘that groupe should abound, cach dedicated to its own specific 
comman purpose. The Wife of man in manifold; and the specific 
group, dedicated to specific purpose, is xn exential element io the 
development of man’s varcty. Tec ove State which sala one race, 
‘me Church, one party, one ecouomic organization, is 8 lonely 
Wwiklemeu. Buca State which was a hows of real Group-penoms, 
if wuch a State could be, would abo have i defects. Te woukd be 
far Gom being & wilderness; bat it might well be a chacs. If we 
desire to exape both wilderoom an chaos, we must leave roam 
‘both for the fee custering of groups round freely formed purposes, 
and forthe erticiam and adjustment of such purpoocs by the State, 





‘The view which has dhs been suggested in regard to the inner 
core ofthe legal penoeality of groupe is basod mether on the ideas 
of Fiction and Goareioe, nor om the idea of a Collection or 
Bracket of individnals, coc om the idea of the Real Perinality of 
the Group. On the other band it coutains elements of all dhese 
‘dens, and it may help to explain how all these ideas have come 10 
be held. We have allowed some element of fiction, and socue ele- 
‘oe of conemion by the Sate, i he Dg peony sarod 
‘w the purpose of a group; but we bave abo allowed the same 
lesen ithe legal peroality scribe! o the invidal. We 
hhaveaimitied chat asusn or collection of individuals cout entertain 
the common purpose, and must alse bave the power of developing. 
that purpose; but we have also adsnitted that the common purpaxe 
{sx permanent unity which transcends the callection of individuals 
‘ho are wnited ints service. We have denied that cere is a real 
Group penon, in any way parle! to rel individual pero, 
behind the legal pencooality of « group; but we have argued that 
‘real purpose, analogous tothe iodivicual’s rel power of purpose, 
‘must undertie such penoaality—and in thst sense we 100 may 
claim to be "Realist. At the end of oar argument we are left with 
a legal world in which there roove two sort of legal persom—the 
individual lege peroa, with a legal pesonality bascd on the power 
of purpove which constitutes the enence of ac individuel; and the 
(Group legal person, wick » legal persouality base on the perman- 
ent purpose which constitute the peace ofa group. The two 90r 
‘of penton differ, in as far ay the basis ofthe one is power af ix 
eterminate purpose, and the bauls of the other i a declared and 
determinate purpose. Bat itis not am absolute difference, and both 
sors af persona can move easly 5a the same world. The power of 
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Indeterminate purpose in the individual i limited by his previous 
declarations of purpose; and the determinate purpose of tic group 
_must alway, ax we have worn, be cumpatible witht further grow 
sand development. 

‘All this might seem mere logomachy, a contention about words 
and a citing at windmills if it were aot the case that che theory 
ofthe real personality of groups ran outside the domain of doctrine, 
‘and spilled into the general life and thought of the world outside. 
So far us Gierke’s own theory stands, considered in itself it is as 
‘fhe had said to the world of scholan, ‘Eureka: I have found the 
hidden reality which lies behind chis puzsling Group-penon of the 
nw aod the realty is that o areal pestoa, wig is real i the sazxe 
sort of way a you and I are real’, That saying, ia bef isa matic 
of high doctrine: it is « philosophical explanation af tcga! fact 
leaded for those who stady the philosophy oflaw. But the world 
ule, hecing the eerberains of tga lwo, adopts the 

eal Group-personality’inta its own language; it gives it a 
tow and pele rae; and epoca o eae concl- 
sons from the postive ease which it gives to the term. Adapting 
‘0 our purposes a saying of Lather, we may say tbat ‘the doctriog 
comes 10 the ordinary maz ghostly” (asd we may also add, for 
Feasoas which we thall presently ace, that i¢ comes to hima qual: 
find), ‘and be makes it Beably’, Tn other words, men apply the 
conception of ral Grovp-pentniy frown pata 

‘Church, thei profeuion, Trade Union, whatever thesociety 
‘be that engages sheir immediate ardour; ate then, feeling that real 
rom oy in, Dut gti (tending orgs) tat 
‘they must alto owe obligations, they become the prophets of the 
rights, and not only of the rights, but alo of the autonomy, and 
even, in the last resort, of the sovereignty, of their own particular 
Group. This isthe way of syndicalisa; and Gierkc's doctrine—at 
sy rate in our own country, nod sie Maisland fist gave it vogue 
{in r900—has been drawa iato that way. We must not be prag 
matical, nor judge the ruth of doctrice by the uses to which i is 
aulpoquently put. But at any cate we may examine the company 
which it keepy, and if we are already inclined to question its truth 
on fundamental and excatial grounds, we may perhaps find that 
the rents of such cxaminatian serve ta corroborate sur doubt. 

Syndicalimn is a theory of Freach parentage. In it more ex- 
creme form, itis a theory which wosld eliminate the State in 
favour of groups—economic groupt—on the ground thet cconbeic 
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sroupe are anterior, and should be superior, to political arguni- 
sation, and that dit Zoenmige is similarly anterior, nd sboukd be 
similarly superior, to dit pobtiqee, In its more moderate form, it 
ia a theory of condominiom betwoen the State and groups, on the 
‘basis of some system of “plural” sovercigaty which will divide its 
attributes between both. Neither ia its mare extreme norin it more 
‘moderate form av it found acceptance in Eogiand. But there bas 
been tome approximation to it; and we find such an approxima- 
‘om in the writings of Dr Figgis, and particularly perbaps in bis 
‘Charce in he Madre Sit, published io 913. Here the authority 
‘of Gierc is invoked to support a ine of theory which runs counter 
w the idea of the unitary State and the unity of its sovercigaty. 
Stariog from a deep conviction of the spizissal independence of 
‘the Church, Dr Figs proceods to a general doctrine of the ‘it 
Derent, sel-developing life” of ll societies. He regards the genecal 
‘ominnity a ‘a vast hierarchy of interrelated societies, each alive, 
ret eres clfcevdoing pera Toe 
‘the pecesary 8 ty’ 
Ghurc's otra hs bua, ba ese in te coweet 
the Church with the cause of groups in general—groups economic, 
‘apd national as well as ecclesiastical. He rejects what be calls ‘che 
‘ld conception of the posting of corporate groups in the State’, 
‘because in his view it is fale to dhe general fact of te world. 
‘make the world consist ofa mam of ve-cxistng individuals on the 
one hand and an absolute State on the other; whereas itiaperfecuy 
plain to anybody who truly sees the world that the real world is 
composed of several communities, large and amall, and that » 
‘community is something more than the aum of persons composing, 
it—in other words, it has 0 real personality, not a fictitious oce. 
‘Thins the eseace of wat i true in modern nationaliam, and in tbe 
‘lain foe the rights of Chrrches and of Trade Unions. 

‘Now itis oa jut to Gierke to begin by sdzitting that much an 
interpretation of his views (which, by the way, is by no means 
peculiar to Dr Figg) ix really alien to the logic of his general 
‘theory. He was s good German and e chorough Germanist, whose 
thought had already been fixed in all iy main ines by 1680. 
Syndicalion in any form, whether moderate or extreme, wat 
thing beyond bis ken. He accepted the German system of tres 
‘arial churches, ax it stood in his day; he accepied the evonortic 
cxganintion of coctemporary Germas sacety- He wat stxious, 

© Op oe p23 in a3 emey containing a nly of Matdand 
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‘as 2 lewyer, that corporate bodies in Germany thould be based on 
the Germanirt tradition of law, and not on the Ramaniat; but che 
‘bodies of which he thought belonged to a traditional past, and not 
toa revolutionary future. Tey were Goneiade and Gausaxafizs, 
steeped in the national history of tbe German people, and therefore 
Dbelomging by right of desceot to the mational law of the German 
State. The affinities of Gierke are mot wich Duguit, the legal 
philosopher of Freach syndication: they are with Herder, the 
bbarbinger of German Romanticism. The Ggure of the Vetk remains 
in the background of hia thought; and the majority of Oke Volk it 
incamate in a State which remains sovereign, even if it recognises 
that there are other group-realitics besides itself. Are not these 
other beings pars ofthe Folk-whole; and most they not find their 
ein ce hgh On wie cy ee meena ince? The 
State, to Gierke, it ‘clevated above all by i sovereign 
Plenitude of power” (win soeréae Moc 
Atty af te Saue be highest eh spe sarin Th 
of the State exerts a Gar greater coutrol over he legal group than, 
‘over tbe individual. "The legal scheme, in dealing with groups, does 
‘ot stop, as it does in dealing with individuals, at rales of exteroal 
conduct. It ako controls and penetrates their imoer life...The 
{EP a cane to tein, mst acetal be a fem of 
‘in which the relation of the unity of the whole to the multi- 
Ply of the pare is mena to eguation by enteral norms er 
man will.’ 

Tes easy 19 realise, from passages such as these, that Gierke! 
doctrine of the real personality of groups i, a3 we bave already 
observed, a rarified and a quahed doctrine. Bot its alsa ean to 
tee how the racity and the qualifications may be forgotten. Men 
Sometimes think and write o other consequence than Qhose which 
they bave themuelves intended. A fate of ths order steam to bave 
‘befallen the theory and ‘of Gierke. He himself insisted on 
‘the need forthe articulation of contained groups ia the containing 
State; he regarded the life of the lower groups as necessarily is 
‘tegrated in that of the higher. Yet if he thus believed is the 
neceaity ofa higher Whole, which included all leer wholes ms ita 
arta and members, be taught afterall a doctrine ofthe real andl 
inherent peronality of groupe in general. Now if we concentrate 
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‘our stention on thar doctrine in its, and ifn adliton, we prom 
‘eed to confine its benefits to groupe other than the State, we can 
cally glide int « form of syticasen. Tt will nor be trae to the 
‘ind ofthe mater; bt it will have a soc af rough verisimalitude, 
‘We can then say that we kave quitted an abstract and snrea! world 
of uelfenistng individuals and che sbyaluce State; we cam then 
rocluim our entry ilo & conerce and real world of real groups, 
‘wid a seal Ste condiioned by thir inherent right; and we ca 
‘thes plead chat Gerke's weitiogs provide an bistorice-pilosophical 
Jurtscation of this new world. 





Volks ad its own Veseben. Toe other isthe real perwon of the 
contained group.* Gierke himeetf aay seek to comprehend both 
torts of real persons in a ryutbesis whick does justice to both. But 
the two sorts will always tend to break apart, and eack of them will 
‘then tek to laim a separace and sovereigo existence. Ifthe ein 
of groups other than the State is beard and accepted, the result 
wall be same form of syadicalint philosophy. If che claim of the 
g7eat uatianal group, incarnate is the national State, call aowd 
‘ith » greater and more resonant voice, the renult will be some 
form of abyolutist or dictatorial politics. ‘Amd of the ewo reruls it 
isthe later which is tbe more to be apprehended. 

1 often seems as if the theney of the real personality of groupe 
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were advocated with a nore of tacit cxception—as though it did not 
apply to the State; ox though it were sometbing external 10 it, 
‘which served co limit and tame it. But the theory be roc at all, 
must it not be truc ofthe State—and trur of the State above all? 
Ist not the peculiar danger ofthe theory that it may tend, in the 
nut resor, to attach isc to the figure ofthe State witha particalar 
fascination? The Nation, at any vate when its organised and x- 
prewed in a national Stat, is a great and obvious roup. If we 
snake groups real persons, we shall make the cational Staic a rcal 
ppenan. If we make the State a real person, widh real wil, we 
‘make it indeed a Leviathan—a Leviathan which is not an suitor 
_watoa, lke the Leviathan of Hobbes, but a ving reaicy. Whea ia 
‘wil cold with other wil, it aay Claim chat, being the greatest, 
‘it must and shall carry the day; and ite supreme will may thu 
become a supreme force. Ifand when that happens, not only may 
the State become the one real person and the one true group, 
‘which eliminates or asimlates others: it ouay alo become & mere 
‘Petoonal power which eliminates its owo true mature asa specie 
loci to Law o Right If povonal power sul us 

2 old saying of Luther tay be repeated, with a new 

tpl, ‘Die Pot sd vk is ef, bem oc ds Pet 








"The ‘off our own day goes 10 corroborate such bypo- 
thetical fears. Italy has embraced the theory of real Gro 

‘Personality, ‘the onganias superior tothe individuals of whoon it 
4 composed”. The Corporative State is a structure of many ele- 
‘ents. Teis not always clear which of hem are intended a act, 
and which are intended to be the simlacrara of action. But there 
seems to be litle penonality, and no autonomy, in the cor- 
arate groups contained in the Italian State; and if we reat La 
Detiina det Fescima we can bardly doubt dust the onr Group 
Perioa which really intended! to act ix the Italian mation as ‘in- 
(cgrally realised" in the Fascist State of Italy. “The higher pervou- 
ality (beronoliddsperar) is that of the Nation ..The Fascist State, 
tynthedis and unity ofall values, interprets, develope and actuated 
the whale of the life of the People-...or Fascism the State i tn 
abjolute, in whose provcace individuals and groups aze the rela 
tives i ani dal? crims..salid tice... count tice universitet 
Quoted in W, Wallace, Lace ead gs, p 

Fes orn 
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‘OF the now Germany whith came into existence Io ro5g it ia 
pethape premature to write. Jecedious por ips, But this may be 
tri, The home of groupes and Greseschefiee i going through « 
(reat process of Glecksckalang—a proces by wich they are all 
‘being ‘asilated? ta the new character now aarumed by the person 
of the Volt, as organized and incarnate to-day in dhe National 
Socialist State. The asimilation of groups 10 this penoo haa 
touched and transformed churches and trade uniom: it has swept 
like a deluge over the old territorial communities and the political 
parties of Germany; it has modified, where it has n0t abolished, 
the whole of what Gicrke would call the corporate articulation of 
‘he State, It would be weong to draw perreabent conclusions fron 
‘what may be only a teanpocary pase of evolutionary ardour. But 
to far asthe evidence goes, it suggests simple reflection. When the 
‘dea of the real person of the Nation, organised in a national State, 
‘obuain the victory, in an bour of revolution, the groups in the State 
are abolished or altered with the alteration of che times. The ideas 
fon which they res, and the purposes which are their eave, are 
swept nway or refishioned. We may deprecate the victorious idea 
‘of the State: we may say that it means a sacrifice of Recht om the 
alta of Vollshon and the personal Volk: we may urge chat it means 
surrender of fined pusposc to oxillating persouality; but we have 
to admit, in one respect, the vigour and sweep of its action, 
Germany herself, the ancient mother of group, has demonstrated 
to the work —at any rate for the time being—dat the groupt 
contained in che State are simply purposes, and ot real penions, 
and that these purposes can be refashioned, or even abrogated, 
whien the hour af revototion strikes, by che State in which they are 
contained. All evolotions have womething of a similar character 
‘They shake aud test men's common purposes. Some, lke leaves, 
come Guttering to the ground; wome remain, but change their 
colour and their nature. It ia not that real Group-persous bave 
ded, or changed the uacure of their persouality. Tt is simply that 
‘cominam purpose have boca shaken inthe minds of dove who held 
‘thea tnd some have changed, and some—becawe they have 
ceased 10 be held with the teaselty which alone will sce 10 
[preserve their xisteace—have disappeared. 

‘But do we then leave the State surviving as the ove omnipotent 
real pertoa, which dhakes all the wees bat stands ite! unmoved? 
‘The whole of our argument (orbids. The State, oo our general 
theory of purpose, s not an ultimate or absolute pean, which can 
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4a or omit to do what it chaooes atta wil, Tis group or astocia- 
‘ton; and it stands on the same footing as other groups ar associa 
‘Hons. Tt easence or being consists ints purpor, just ax the enence 
(of being of all other groups consis in their purpose. No: only it 
[purpose the enence ofthe groups contained in the State: itis alio 
the emence of the State tell. Wien we are speaking ofthe ration 
of the State to groups, we are speaking of the relation of onc 
common purpose to a number of other such purposes. The cha- 
ructeistic ofthe parpose ofthe State i that ia specie purpoue 
of Law. Other purpores, 20 far as they concern or affect this pur- 
pose, must necerarily be aquared with it. This is the mme a to say 
(hat other group, 30 far as they hold or auume a legal position, 
‘must necessarily be adjusted to the legal group which we call the 
State. They are oot theseby adjusted to its wil: they are adjusted 
1 it purpte, which is Law. The State would be filing to attain 
its purpote, and thereby to discharge its duty, it fled to secure 
‘much adjurtment, But che adjestmen is nota matter of discretion, 
and iti not absolute: itis controlled by the of the State, 
Bd itt relatve to that purpoe, To reject the tory ofthe seal 
enonality of groups is not (ofall into any worship of the omai- 
competent o abot Sa. fet Re erent Eas 
jn purpose of Law, and to subject i wo its purpose, just as we 

the exence of other groups also in their particular purpose, and 
Just as we make them to theservacts and minister oftheir purpose. 
‘Only if we make the State, like every other group, a common 
uurpone, and not a real Group-persoa, shall we excape the tyranny 
of mere will. Purpose is something specific; and if we are face to 
fice with a Stave which is ppecic purpose, we ae face to fhe with 
the Gnite. In a word, we see and accept the sovereigty of Law— 
Doth the law of the Consttation, which expremes the fusdamental 
purpore on which the State is based, and the ordinary law of the 
court, duly made in accordance with the Constitution, which 
‘expreset that purposein dena, chroagh the various rangesoftruman 
‘ie, in all the avea of external conduct amenable to ia control. 
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THE TRANSLATION 


Te remains in conclusion to say some technical words (which 
alo be, in lage manure, words of apology) i regard tate 
of the talation which i offeed to the reader. Tt has proved 
‘Uicult, and indeed imposible, w pot Gierke’s thought ino an 
Tyla tyle which would seem natural and easy to English 


H 





included in the actual txt. In yome few csc, to9, T have added 
one remark, timilariy caclsed in square brackets, to Giexke's 
footnotes, partly in order to give references to new works which 
have appeared since he wrote, and partly with the object of og 
‘gating some different view of the evidence which he quote, of 
tome different interpretation of » theory which be describes. If 
fuch additions soem to the reader, ot to the student of Gisrke’s 
‘riginat German, more numerous than they need bave been, the 
tmenalator would apologise foc bia exces of zeal. 

“Two mala additions have been made which itis hoped may prove 
of service. One is an index of some of the main subjects, and same 
of the main writers, treated in the volume. [t might well have been 
fuller than it ix; but while an author may index his own volume on 
this own scheme, 2 translator is bound to walk warily. The otber 
addition is that of « new bibliography. Gierke had prepared and 
printed a Et of the main writers whose works be iad used in 
‘writing the sections which deal with the period from 1650 to 2800. 
‘There was Do similar list ofthe main writen whose works he had 
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used in writing the secsions which deal with the pesiod from 1500 
ta 1650. I have therefore sclerted what seemed to me the main 
‘welters of this period (sometimes inchuding, for vome particular 
reason, a les considerable writer); ané Ihave thus added a second 
‘ibllography, ow the same tins as that which is given by Gierke 
hhimuclf, In addition, as many of the eames to which Gierke refers 
in hia own bibliography are litle known, if known at all, to most 
‘Englah students, I have occasianally added to his text somse brie! 
‘account, in two or three lines, of the cxricben wiae of an author, 
Thave marked by square bracket the pastages of this uature which 
Ihave been added.* 

‘Limay end by making wo confeions. I'am the more bold to 
make them, because they have already been made by Maitland, 
at the end of his Introduction. Ta the fret place, [have not 
attempted to check or verify Gieke's quotations. “As Maitland 
‘wrote, “I bave thought it bet to repeat Dr Gietke's references a3 
found theen and wot to attempt the perilous tak of substituting 
other’, I confess that I began to make the attempt. T checked 
leh’ reerenes tothe Vind aT by my ov copy, 
‘which tthe original edition of 1579. But L found that he had used 
nother edition (that of 1631): I 3000 relied! that, though we 
‘of his references scemed wo me dubiow, I could not readily set 
‘theen right; I said to myself, Prialeoe Noam opus aloe; acd I de~ 
sisted from a work which T'saw stretching out indefinitely before 
ime, with litle or nothing gained at the ead, since the very few 
charges that i might bave boen able to make would hardly have 
sande an iota of difference. 

Ta the second place 1 would confess once more atthe ead of this 
Introduction, as T bave already done at che beginning, that I 
cannot be sure that I have rendered faithfully the exact sentc of 
uagy of the Germs terms. Here, once coore, I may quote soone 
‘eords of Maitland: “The taak of to English the work 
of « German lawyer can never be pecfecly straightforward, To 
take the most obviow instance, his Keli is never quite our Right 
fr quite our Law. T confi ttt I found Rect even mare dificult 





1 The marae ian bound ro mention dat be hau chuoged the order i. 
‘Which the writen appear in Gerke’ wa SsSagrepy. There they ae priced 
3 chrowsogial onde. The cumsanr, Sing oma bis corn expeicice the 
thal of rcrng v0 = Eat of eames 00 pened, has wetted alpha 
‘betel ander foe She onnvenience of the sear. 
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‘than Maitland suggests. Not only does it mean sometsing which is 
neither exactly our Right nor exactly our Law: it ao meats tome- 
thing which is like oer ‘right’, and yet not exactly the same. 
‘Rast, tothe German writer, is aot only something ‘objective’, 

the sense of « body of rule (ether natural or postive) whieh is 











in the seme of @ body of rights belonging to a person or “Subject’ 
as his hare in (or perbape we should rather say his postion under) 
the system of ‘objective’ Right. IC Reel was thus troublesome, 
Nahereck, and is adjective nahereclick, were even more x0. Mait- 
and was 20 much troubled by the adjective that be invented the 
Rnglah tera naberrightly. 1 found myself shy of that term, and 
have translated Gierke's de notaracitiche Geelichaftlcre as “the 
satural-law theory of Society’. Bat I know tat I have not exacly 
hic dhe mark. As Maitland says, ‘a docirine may be sanereeiick 
though itis not a doctrine of Natural Law nor even a doctrine 
about Natural Law’ 

‘To meet soch difficulties, T have pat the German equivalent in 
the text, by the side of the English ward, wherever I thought that 
oh eda nh ie Ea soy a Lee Ae 

Footnote wherever I zzought chat it waa necessary, But 
theviater Bom ching al dials” A word aco nguage hat 
1 variety of consotations, which it may not have io. another. 
Guslicaf., for insiaace, means both Society at large, and the sort 
of particular society which is a partnerthip ar company oF scales 
‘Our Engl ‘nociety” will not do the sume work; und I have had 
to translate Graldehaft differeady ic. different places. Vorin is 
sore lke our English ‘society’, acd T have translated it accord- 
ingly. Vebond I have generally trassiated by the term ‘groups 
Dut for de enpee Verkade T have used the term ‘associations’, 
‘wihich seems to correspand beat to Gierke’s meaning. But there it 
1 plethora of “group” terms ia Gierke's vocabulary, a5 we should 
naturally expect in the weiter of 2 Gmeumicafiecki; and. to 
distinguish their shades of meaning, aod to find ther English 
equivalents, tas delicate a matter at tbe matching of fine colours. 
T have let Gaessaxhaft as ‘fellowship’, following good authority. 
_Arstelt and Shite, Maitland bas aid, find their best correspondent 
in the English torm ‘charity’; but 1 bavo boen diives to tranlate 
the one as ‘intution’, and the other as ‘foundation’. Let me 
conclude by begging the reader to remember thet in Gierk's sease 
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‘collective’ and “individual” are che same thing, or rather, to 
ddfferent anpects of the tame thing. Foc ‘colletve” is not coe 
nected for him with the gotion of Callctviam, but with that of 
smere collection of individuals; and any ‘collective’ view is thus 
an individualistic view, which scams in dlametrical opperition to 
‘is ov ceotral principle of real Group-pensoualty. 
aR 
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CHAPTER I: Sterion V, $14 
THE NATURAL-LAW CONCEPTION OF THE STATE 
divisions of this ratnoccon are not Gieske's own: they are due to 
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‘THE NATURALLAW THEORY OF ASSOCIATIONS 
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fe Bit eons an aces of groupe (caztaatng in Se 
‘State, But regards the Family a the anly our of these groupe which is 
Poets ‘division of the Family into the three 

Homestic soci huuband and wile; parents and children; master 
sed wervasts, 63. ‘The Family asthe immediate basis of the State, 63. 
‘Communiies and "onthe other hand, are regarded a0 
Sirntioos within the Star which are nota nae of nature, Dut R 
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On the other bund, x falealist send of ought ia who to be frond 
in the theary of Natural Law, which applies Ue geoeral idea ofe“wocal 
‘ootract” to sesoelations alo, Lr well ay to the Site, and thus promvea 
for diam a common sphere af their own (ua Qefied and secured By the 

(eras ofthis parscaiar contract of tunciason), 70. 
"The way for this federalist theory i prepared by doctrines about & 
‘ight of retacee aa Belonging co Oe diferent par of County when 
the authority of We State's transicaly exployed, 7o. The coving 
‘of Langurt[se.of the author af the Viudclr otra Thramar of 5791 
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ORNERAL RETROSPECT 
‘General view, in resoepec, ofthe diuotegaton of the cviian na 
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CHAPTER Mi: Stozr0m J, 3 
THE NATURALLAW THEORY OF THE STATE 


1. Gomera sis 
‘The naturntiaw theory of dhe State which is bused on the geneeal 
cart aw Gary Soy tape canbe ied is tency 


sees wee bee psa emt pe 


raul (te to dhe State ofthe general idea of isa, 
ses startet eters 
wee ys) Thefundama teres the traditional 
Sony Faveecignty and the conception of dhe Law State which is 





Bites (1) amume eco ote ail, 
(a troupe ‘own upeigh, 
‘And (g) divide the penonalty of the State into a aurber of 


UL. The they of the Seoonigny of the Raker 
Tramediately, the vieury les with the theory of the voverelgnny of 
the Ruler, 141. 


Atabticl Sermary a 
“Tae Sat, ashe “Sebi” of epee mth, eet wich 
soe grea eee Rae esate 
$i eu wo tient Sue of Sau 4s, The penn ote 
Be Seg ie a 
Posty of adcsve prmmaiy ofthe Pople, a int 
com te hae te, 
"Theresia of ha polity by dhe sbecasie write on Nat 
awe ge The waist el ef begat geste lmeatie at 
Uber cds beso oc of pe codon ies fray 
geste soetoges 4 The skeen of che ogy 
2 Germecy mit adres who kde te fl, ges Hom fe 
Coqits ern Uneagocs ws wockar mmc gs $, epee 
G20 Ticedoet tga, Tus, be atin he fen lt fhe comet 
‘hrraltcan taco eine te Rader ys Buta ary lee 
tain othr Rilr arog en cess ine moe na 
ajay tur be nwt dation Benes te cima Sate mad 
evalu! mmsrchy ich te Rc fr he ne ng ly oye 
ae cela faery 9 Tupi an pt ao, 
sete fl Sowers othe Rader 4, Tos areata ot 
{Ee reap or te Ena, wach veld inch man 45 That 
tent erly acon se porn othe von ath mowtre which 
IE real lpn of tof ote Sem 5 Tee mcr oi 
fh vaion eno never be taponed ox te Ral bys il aes Ns 
ton, 44 The ren Neca ot tasty of Peery Tae 
felled of a Seory. 14, The extreme form E 
Boston ges Ta sins 























Peaple 0 coo 
tinuing to exist over sgainat the Soversign, +44. They bate tis view oo 
the theary of Contract, 145, They meatare the right af thi collective 
‘personality ofthe People (¢) by dhe wandard of the cciginal contract, 
{Bad (2) by that of expren constitutional provisos, 245. Huber om the 
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CHAPTER Ti: Sroziow 1, §x8 


THE THEORY OF CORPORATIONS IN 
NATURAL LAW* 


1. ASSOCIATIONS CONTAINED IN THE STATE 


‘The genertl basis of che nanacabiaw theary of associations a8 cot= 
trasted with the traditional thoory of Corporations [iz the civilians aod 
‘ananists), 182, The different conclusion ataiaed {in natursHiaw 
Uheory], according as unitary or federal tendencies predominate, 62. 


(8) Dinas of eta 0d folie 

‘The maturablaw grading of amocistiona 163. The iochsion ofall 
soups under the ror of sc, 163. Tae qurtion whether ine 
Moda groups have a natural exnence Gr depend oo wruseal eaten, 


5) Prtominace i ent econ 65, Te Foils 
Sta the ony erosn xing by Nata Law, 9, Te oa cose 
mm mee 1o the State, but ws 
‘Barty a pan of ie woes once tae Sate comin, v6y. The 
"Felowahip' asa citar artis, 163. Terie and duties of oxpara: 
oon eat in connection wide the theory ote potion of subject 
{abi 161. Acceatuation ofthe centait tendency i thers twed 
he ening Hien 1 
(0) On the ther hand, ve find a federalist view in Germany, 164, 
‘The many chart of emo 1 The dor of nate 
aréculation of human society ato i de 164. 
Reception ote Corporation snl Oe bare aa Creral, Fo Te 
{aller developcient of this theory to be found in Nexlliad, 164 
Sysena similar to is 165. 

(2) Te atin of the Corporation te Site 
(0) Vines inimical te Capra. 
‘Refsal to reoognise amociatons as having a bass i Nasural Law 
retul i dics no being alowed any vnc ip Natural Law, 165, 
“Tae raul of thas ip tra, i that Gy are ot allowed any pbore ot 
"igh exempt fromthe State 165. a connec withthe unto 
fsb of te period of tre fed the very cance of 
{Se Corporation called in question, 165. Ts acgaive views toed by 
Thamrin a aianiogousfsubove That seinen deat wth 
tu aartiaw thory f Aamo fms yet Gyn Har rcettion dea, 
‘tte mnie teary of Corpor fou 300 How: Lie Fi tbe 
roast rilecion b ruaget co vee by och nae coms, 
sire (ye groupe wine St, @) grup ore St) Wee 
paral te Sue 
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Be State to attack the cxiing social epsom of Corporations and 
Banas, 165, 

"A Bn, the sbaclucin only demand » Finsasion of sorpcation, 168, 
‘Te alten of the Sates macrainty ove srporstions, 155: The 
demand dat che freation and weeding of group should receive the 
sacar of i, 366. The gst of the Sete 10 
Sod copes ther acca, S66: The ig athe Sato sb 
Gt Ganaform groups, on grounds of pubic wel-being, 166~ Scans for 
‘ica ints, wht tclankal and raooalnie racalaion of te body 
Dltic(Sptnoen and Hume, 166 and m te 

"The mrugge to unnihiate corporadiom, fier tye middle of she 
tighteeath conary, expecialy i» Prance, 106, Turgots exces theory, 
106. Roumeaus real to admit any iden of the corportve organisa: 
{ow of sociey, «65. The abolition fal particular societies reputed 83 

265. The insence of this thory on the Re- 


r he confation of eek pro- 
She deelipment of sew scentresene tn rretannry 


“be vevanyoffetrvening groves, 
See es eae 








the 
‘corporations 168. ‘ordica’ regarded 
‘ar powtulate ofthe law of Reason, 165. 

(8) Vinw fasarabe ts Corporations: epi inthe theory of Novel bind. 
‘Tur dese gil eantinue to aurvive inthe naturabaw theory of Society, 
which prepare a renaicence of the liberty of earporatons in a rq 
‘Venated form, 169. The natoral right of amociasions t0 exit, regarded 
‘ass consequence Of the theary of the Social Cootract, 163. 

A ancuraUbery of amecison recogni in pile even y the 
‘oppenents of the independence of corporations, lowing the lines 
already rigperied by Hobbe, 169. Pulendert' doctrine of amocia- 
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liberty of amociason («) by holding Gust amociations bave no wparate 
_Eraup-amibority af thei own, and (2) by subjecting the [in a mpecial 
Geqree] to the mudhcrity of the State, 171. Becher’ theory of the 
Beeline epee efi avo ah ah 
the Uber which it involves, 176. The States right to prohibit a 
seclaciows tle require them wo apply forks coments 17%, Eeestian 
(Lali publica ny the State 71. Tasuperison of eles prise, +72. 
[No corparat right of wltiegalaion, easjunbeicton, or rade: 
teasoay 172. Curomary righ, manacpal steaocey, by-laws (aot 47), 
of aratian [note 4a) Bochmer eject the conception of corporate 








Tit 175 
“Thc auranwe theory ofthe contract of vcr bought into line 
‘ith the civil theory ef corporations 173. The ants of sil 
Si a ns es Conse vite ath of 
[ttt acd wri, 73. Hobers trey of minnie, 173. Coron 
tepinen conmiered aa he hertateof te aera fn eorrwdnedoa, 
{o te vcr, 175. Ths lads ee view hat conirmaccn by te Sate 
inthe geal Se ad pied 
Sptutrty an carcacd inher oe Tita 
{Etec in cher wren, 174. On the wl, however the satura law 
ectrne veka © ata 8 hay of al “ceo By 
lig th ics eee mar pd wr, 
"Boeri of thay en prac» ascnude 
to the Independence of corporate boda, 173, Lesbais amen the 
‘xen of ts inherent acca such in ach bode, #75, Wolf takes 
Stimiae view, 7. Autoncay a furaeton regard mn the 
femal rights of a oy, 17. The State's teraity ever exportins 
eit'tn be merty a pr ot a peneralsoverege macnn, 17, Othe 
en of hb poof view. 173. 
Teed ofthe corgerate body in Newelbad's ante of juris 








Groupauthoity, 176. The eaateat of ouput, 176. Neneh 
‘Sina! explains the ditncion between oni ryt 28 tne by 
igre dae Ser eet are ent 

reread Spi af eerpelnons contol for masa maces 

‘Netulladts appbiation of ta the problem of he 
tin of corporate bodies wo the State 77. Various Goes abd forms 
ofthis relation, 177. The Sve main apetien of voce V7. Paco 











cor privileged, 178. But iti als pomible, conversely, for dhe political 
srvereiga ro Powe not caly polizical, but ase social audserity over mach 
societies, 178. Te such » cam, there i need for & clear ditioction be- 





‘Meri [notego]. Montepiew' doctrine of te imporance of piv 
soxpan cnr npn porn, 79 ua oer at abe 
“e a3; Se tances tl eau, 


spray gal al ign Ce Hoe oi avs 


owe tial a fee. "The polceal lemons which be 
rm a ia to Hin sty 86” Hi props 
‘ar ew wcal reutions co the "Felowahip' mods, x60. 


(3) The nares conception of the inka nat of Crpratios, 08 
Feed iy at fe aon te ue 

‘The natura-law conception ofthe internal nature of the corporation 
{s.0 theme which can only be trated here from one particular angle’ 
‘we akall only enquire bow far the geveral conception of the nature of 
(groupe wan affected or moxliliod when the fact of th inchnion in the 
Shatecame tobe taker int account, 180. Two opposing tendencies, 180. 
(©) The Corporation wn letttion (Aneta). 

"The ‘isuation’ view, which {4 connecied vith vbe basing of a 
society's corporate right on Use existence of a Ruling authority ime 
‘red upon It abana nd de rapes, #80. 

"Te viw pepared by ine of bey deeloped in conection with 
Hobbes doctrine, 181. The imporance ofthe “insitation’ clemest at 
the determining ner in the ey of Palesor 8%, Duta Fell 
ship vie all remenconcmraty eve 

‘ilps carpet of a patentag for eel puso in Pea 
orf succeson—Thocasius, Trewer and Tits, 107 and note 90. And, 
panicularly, the obliteration of any dntnction between partners 


Huber's dearcat ‘of the corporution, following the lines 
ofthe mation (Rows ae] theory of corporat, be. His fer: 
Shinto of the earpostion Goes tee State Kade Pamiiy; Bom Che 
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cxdinary society or community; om “inscusons” without a continu 
ae mee gence me eee 





Eom thr pola of yew of pets Ine, and Stein fren 
the point of view of public Inve, 183. 
etn rr Ceol 2 eutiy narra ba (an 
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evr, 185. He bass de internal sights of coxporaions vpoa 
ret 06. He expe socal eatery au 2am of 
‘igh of individuals, 185, Tas came of as shetty by alle n> 
(sal member, exept nv Sr ait bas been teaaferred by contact 
Ino ether bands 106. Majer docaions ta the a oF 





(Wolf, Daries, Acheswall, Hffbauer, C. vo Schaer) [wate 199] (2) 
‘Netrbladt’s account of the things which may be 





tnd 
mei oo Sere 
Corporate ot engi of dc 

Be capaci delet cog’ by mat of Ce water oa Natal 
{iw ge (6) Necaibads sey a Unie ingle, gee The late 
Seni ofthe fe 190, ‘dhe Seay of wh ei Se 
Sed et pentive wig) memo ard unt penton sce 
tot, Te nequulion sd ow of pomenin a aunt = mi, 18 











‘conception of che corporatinn, tof. But he haa no concrption of the 
‘Gtlneace of a substantive Grouping, 192. 
"The restoration of the German conception of the “cint hand’ by the 


school of Natural Law, x62. The fon of inividual spheres tn 3 Some 
ion aphere, 19. The 4 ofthe of rei 
Son Dire Dow cl Mt pnt and ges En es a neon the 


ition of thc family-ccmamucity, 192. {es cxteanion by Nelbladt 1 
Trtadr dmiy-grpe ihe arvoctatc “House” and the Howe po. 

‘elon tbe ine’, 19. The engsa aod para of « roup re 

as Gain moral persons, 19. Ta union of cere Subjects” 
IE's fespposed] moral pen in he coum of partneniip foe prot, 
ceownenip and ete Iga reatiow lavelsing commen Fight and 
‘duis, r09. When, ewever, dhe gap Derween wiht in "oun and what 
‘common thus closed, the coorepsion ofa real Group-peceonalty 
Intex 95. The dropping ofthe Sen ofa Group person which ste 
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‘rows all individual pens, 94. The atersaton of corporate unity, 
{9p enced of fermi nr pre 


dent grosp-aiy, 194- 
“The diuchitan of all group-existence isthe ultimate result of chese 
heorka, 194. The ef the mocal parca reduced tow echnical 


figareolopesch, 94, Tee exe fereleon ofthe fl rol of 
i eckcny tao W. cow Hambodiy 94-199, 
GROUPS ABOVE THE STATE 
pr eonish 

Coating view in hs nasuraaw theory of corpeatons reece 
sa the eeamen of per State group, 195 

etcomaional Socey, 195 Tae alsa fejeccon ofthe iden of mach 
a sci, onthe amusiioe shat « noel sate of naar tll cone 
‘ioe ale ran of Sat tp Rada a Jo 
‘pal, In oppestion to ths view, thee # the amumptie 
tact of Seen 19h The of posGre nematonal aw, 1. 
Metis oh Laika, 19 Temata, 6, Wel ct hs meses, 


gb, The aacure ofthe States, at mtr arya, 196, Side 
ide wih sve, we Ln far tes of ls wane, 19 
is wali State [note 77) . Bee [ote 17) 

Keron of le, Sederasiony}, 198. 
20 of the idea of the ‘composite’ State, under the infuetce of 
ci Fedral, gh Tin ete of 

“Thomasian indehan, 198, 
Citas of Seon Sa 1 pr " 


‘20 Feal States, 197. ‘In contradicincdion to Pule 

‘We find some writers making an xpproach tothe tea of « erly federal 
form of State, by axuming the Dosibility of a federal authocity, 197. 
[Recognition of intervening form, with reerence to the German con- 
stitution, 197, The re-introduction ofthe conception of the federal Sate 
{nto Nawural Lave, 197. Lelbais, 197. Menuesguiey, 197. Newelbladt, 
197. His rmpbics comport, 198. Tt harmony with the postive law of 
the German consdicaton, 198. 








Mi, GROUPS WITHIN TRE STATE: THE ORURCH 


‘The Church and itz relation to the Smte ax interpreted under the 
influence of the naturablaw theory of society, 198. 


CHAPTER 1 


THE PERIOD DOWN TO THE MIDDLE OF 
THE SEVENTEENTH CENTURY 


SECTION V 


‘Tus Invwvance ov tax Naturatraw Turoxy 
or Soorxry 


Hig and is 


CHAPTER I: Sucztox V, §14 


THE NATURALLAW CONCEPTION 
OF THE STATE 


1, Gonral vieo of Nota! Law 


1. The intelloctua? force which finally disolved the modicral 
view of the nature of human Groupe wae the Law of Nature. 
Quickening, ducing this epoch,® the germa of thought which had 
already developed in the course of the Middle Ages, and com 
bining then, in a growing independence of their own, into an 
conganic unity, the theory of Natural Law cow confented dhe 
doctrinal edifice of the civitins and the canociss as a definite 
system, which not only claimed universal theoretical validity, but 
also demanded practical application. 

“The Law of Nature ised in a eaturalaw theory ofthe State; 
and it was by developing such 2 theory that it affected the mover 
rent of hintory most powerflly(:). The nstural-taw theory of the 
Srate was a guide to all the political efforts and struggles from 
Which the modern State proceeds, It is true that speculation was 
abo affected by action, and that every development of the world 
of thought in this period was an ccbo and reverberation of historical 
‘events. But the relation of the caturablaw theory of the State to 
the actual proces of bistory wan never purely passive. On the 
contrary, it served at a ploncer in preparing the tranormation of 
Ihuman lif; ic forged the intellectual arms forthe struggle of new 
social forces; it disseminated ideas which, Jong before they even 
Approxched realimtios, found admittance into the thought of in. 
fBuential circles, and became, in that way, the objects of practical 
fart. In opposition to peaitive jurisprodence, which sll com- 
tinved to show a Conservative treud, the netural-law theory of the 
Suate was Radical tothe very core of is being. Ushitorcal in the 
foundations on which it was built, it was also directed, in it efforts 
and its result, not to the purpose of scientific explanation af the 
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‘put, but to that ofthe exposition and justification of a new furare 
‘which was to be called jato existence. 

2, ‘The form of expresion which the naseral-law theory of the 
State assumed, and which wor to contr the course of 
future Drought, was doc to the intimate connection atablched, 
from 1570 oawards, between legal philosophy ans politieal theory. 
ein true that, at fist, the State was only incidcetally maentoned 
in the works which deale with the Law of Nature(a). But the 
ecclesiastical writers om Natural Law, who generally belong to the 
Jeauit or the Dominican Order, are already (im the sixteenth 
‘century} constructing 1 system of political theory which is bused 
entirely on the lnw of Reasoa(}. Such a yystem may be found, ix 
ji roott developed form, in the writings af Suarea(@), It wan a 
<cfinite epoch in the history of thought when Grotius proceeded t0 
elaborate x purely secular philosophy of law which embraced the 
‘whole of the lie of the State, external ax well ay interanl(s). 
before his time, however, the theory ofthe State kad been pl 
‘upon a basis of Natural Law by the writers who deal with politics 
reper, It ave ha hee alway contied oat «poled 
iterature which sought exclasively, or at any rate muicly, 10 
bandle practical questions of pure utility, aod only referred in- 
‘Gelentally, ot the most, to the logal bass of public life(6). We ray 
‘even any tbat the treatises which dealt with raise dof were ex- 
premly directed against any exaggeration of the value of jurisdic 
Interpretation (7). Buc it was generally regarded ax the duty af 
political theory to icchude the legal oatare of the State in the 
sphere ofits invertigations, aad to propound accordingly a theory 
of general public Law (ollgensins Staatac!);* and thin method 
of procedure increasingly streagtbened the temdcacy 10 think in 
‘terms of Natural Law. We naust admit, indeed, that the thinker 
‘who ail penised in making the Palit of Arstode their bass, 1 
fllowed other classical models, were far from adopting all Ov 
clement of the new mode of speculation. The De Republica o 
Gregorius Tholosaaes, for exampie(®, the writings of Amisaeusis) 
‘the mumerous political disguistioms of Conring(sc), and many 
‘other works oo politcal theory, both of an earlier and a late 
date(s), can gone of them be ascribed to the authentic current 0 
atural-law speculation. But, on the whole, the uatural-law theo 
4 Pile Lee (Senlncht or init Bat a what we shuld call Ca 
ttuioal Lawrthe lw coocped wit he righ aod dus of ir Se 7 
‘Scans wi pevae nw, icc dai wi the igs ad Gain e e! 
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of the State finally wou the day when Bodin, in hit Ds Rapa, 
<omancipated the theory of public Jaw from the clesical wadition, 
pd made the modem conception of srverigaty the pivot of 
‘ia argument(s2). 

Tn particular, the literary controvensis on the political and re- 
gions ions of the day increasingly tended, after his time, £0 
broaden out ito furdamental differences about the nature of 
sovereignty; and throughout the course of thee camtroversica Uhe 
champions of popular sovereignty(ss), like the defender of the 
overcignty ofthe Rler(14), availed themoelves of the weapons of 
Natural Law. Espaming the cause of papular sovereigaty, Alt 
Ihusius thea procecded, early in the seventeenth century, 10 croct 
the firmt complete ryaiem of polisieal cheory which was wholly 
‘based on Natura) Law(vs). After his time we find sumerous text= 
‘boaks af policcal theory which, however widely chey may diverge 
in their fundamental tendeacies, are carly always agrecd in 
attempting to find the jurtfication of ther contentions in w natural. 
aw theory of the State(+6), Besold stood alone in combining an 
Snterprettion of the State in terms of Natural Law (on inter: 

ation which, a we have sready bud reno to noice now 

lo pervade the scientific treatment even of pei public 
tae naan itcaton cf he fo) Fly, 
atthe end ofthis peied (Le. about S60), he poll 
sed open Natur Car foced eon a Rael decoy of 
Hobbes a form which was at occe the culminacion of its past and 
the foundation af is future development(s8). Overreaching itself 
{in the very rigour of its logic his theory threatened the utter 
‘extinctiog of any genuine public law. 

'g. The naturablaw point of view affeced public law at an 
carlicr date, and with greater force, than it affected private law; 
‘and thin in tpite of the fact (or pechaps because of the fact) that 
opinions about the relation between natural and positive law con 
tinued to be more fui and more ancerzic, inthe sphere of pubic 
than they were in thet of private law. The reason was that 
Jae Tacked the solid bass which the jorisprodence of the civilians 


The reference at an ares miwccion (§ 2) which not here ranaated, 
1 The celine are the yer of Raman ire wtich bad been sade aod 
fing the woale ofthe Midi Age, in western Europe at lage, 
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{nterminably though it was occupied in spinning a web of com 
‘wovensies about the mature and the extent of Nataral Law, wan 
always able to find in it reliance upon texts of Roman law. 
‘The jurists gencrally started from = division (at bottom only 
‘appcopriate to the sphere of private law), according to which law 
fll into the three branches of jes natal, jt gem, ad jus cil. 
Boy ften prcended, flowing the line of the theoris ofthe 
Maddie Ages, (2 distinguish between the ‘primary’ and she 
‘ecandary™ rules of jar matrale and jet gration(sg), or, consing 
themaclves to the latizr, they vought to draw a contrast between, 
Jt gentom primsrnan and jos get secondarie(0); but the ten 
dency grew in favour of a Goctrine af simplifation, which ignored 
rch subdivisions ax foreign to the origical texa(es). As this tea 
dency spread, the corumon foundation of both ja natrale aod ts 
eaten in the diciates of the natural reason of man also came to 
bbe emphatved move strongty(ss). But what was primary in 
tended to be conveyed by such emphasis was only the simple fact 
of a tine of dvition between those parts of the syricn cf fate late 
‘which were uniform and imenatable, and thove which were subject 
od 

‘We acoardingty find a mumber of jurists going oo the length of 

hat the whole distinction [between uniform o¢ 

satura] ood variable or postive element] had uo application to 
fable lan, and that poblic law, oo the contrary, way entirely and 
totally ponitive(sy). The majority, however, took a different Line. 
‘They ascribed to jr pubicom [equally with private law] « mized 
content drawn from al the three souress of jus neta, is grt, 
and jus portiowm(s4). But as 3000 m8 8 separation of these varioun 
elements was attempted, the category of jur gent inevieably 
proved itself to be inapplicable to public lawéss). The result was 
—in the ephere ofthe philosophy of law acd of political theory a 
well an in the legal treatises of jurats who included public law ia 
their scope—that the tripartite division of law yielded more and 
ore to 2 simple division between the categories of natural and 
[Postve Law 26). Eivex wher the Roonan conception of jis gon 
‘was actually retained, it uually lore any ecparate and independent 
sigaificance; and it receded altogether into the background a an 
clictive element in the constitution of the State(a7). Thx 
‘was gradually developed a theory of pure Natural Law, 

"a in he rere of public i, the cent of jus aan was Kc woe, 
ee ee a ee ce ay aps 
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the conception of jus gention coly appenred, in the entisely changed 
teate of international law, a2 the particular form of Natural Lave 
‘which was valid amang sovertign Statea(s0), 

tis axoaiahing to Bnd this theory of pure Navucal Law made 
to cover all the fandamratal elation ivolved, and to decide all 
‘he Fmdamental questions ealset, im the whole of the life of the 
State. Yer is adherents were unanimous that the trantion am 
a nate of nature, exchuively conmolled by Natural Law, to the 
conditions of political W&, bad always bern made in obedience 
to immivtable mtural rales, and thatthe union of mea in politcal 
society, and the erection ofa political authority, had alwaye taken 
place in virtue of the wane ctcraal principles. Toe frt product of 
Dostive lnw, and the fit occasion for the play of human will 
Which they consented to admit, was merely the choice of « part 
ticular form of Srate(es). Positive lw being denied any capacity 
St Sry Sth praen in hpurd rato a he 

every ia to om 
‘community 0 the individual, or tha of the Ruler to the People, 
was accordingly left to the tcope of a Law of Nature which sat 
Nin Ghepemarypraccal js punt by te ther 

iow ary theorists 
Woo vowbtaecbe Socotra 

3 should be withdrawn from the eaprice of the legislator, 
tubjective Right should cxcape the attacks af the States 

fauthoriey(so); and the investigation of the limits of this area ira 
‘vediately entailed far greater latiode of discuntoa on questions 
‘of public aw dhan had ever previously been powaible in the sphere 
cof vliantheory(ss. Tt was thor with & new and unprecedented 
force that the theacy of Natural Lav was able to enter the domain 
of public law, aad to impose i claim to measure existing in- 
situtions by the ireagable rule of Reasom (ge). And ie was pre- 
eminently im tla! docrain that the exponents of his theory came 
more aod more to regard their wlimate task as consisting in 
the discovery of a ratioual Heal, which, if could never be fully 











(© The same word Ra eam (2) «set of le existing objcivy at 
‘eternal arm ar ezoen, and (0) myst of ight eoyed by tanec pve, 
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‘ali io actual li, was none the len to be made the object of 
‘oonmant effort xt 2 

4, In the theories about the nature ofthe State, which developed 
uacr the indoence of thi ingslacrosl movement, there were 
‘contradictory cements which coaicted seriously with one nother 
‘but the nanural-law theorats were all agreod in making a definite 
Dbreak with the politcal ideas which bad originated in the Middle 
‘Ages. The theocratic idea waned(sq). The State was no longer 
Gerived from the divinely ordained barony of the universal 
‘whole; it was ao longer explained 03 = partial whole which was 
derive from, aod preserved by, the existence of the greater it wa 
simply explaloed by inelf. Toe starting-point of speculation ceased 
‘to be general bumanicy: i became the individual and selfsufficing 
sovereign Soate; and this individoa! State was regarded as Based 
‘90 a union of individuals, in obedience to the dictates of Natural 
Law, to form a society armed with supreme power. 


1, rural vice of Sovereignty in matra-iaw tery 


1. Two necessary attributes are thus presented [in this mutural- 
law systex of politcal cheory] as determining the conception of 
the State, Onc i the existence of society (sias ets), directed 
10 the objects which cooopel men t0 live together: the other ia the 
‘exitence of 8 sovereign power (mujtsas, mamma ptehes,rummunt 
ipo, mpremates, cic.), which secures the attainment of tbe 
oemnoe end. Both ofthese attributes recur in every definition of 
the State(ss). But ft was the secood which, 1 4006 as Bodin had 
takea his decisive step, came into prominence; for while the State 
sharet the character of a purposive society with otber forms of 
association, the ateribute of sovereignty is its peculiar and specibe 
‘criterion. Tae philovophical theory of the State thus becomes in- 
creasingly, and centially, a theory af sovercigaty (s) 

Ceaajety’, “sopresancy’, etc.) im the theory of 
Natural Law, ot only means a particular form or quality of 
political authority; i¢ abo meacs politcal authority itl, in i 


© 1g he thority of Natural Law concensented oo the coeniations side 
few (— pullin law), ae atone toy does the "anara ox prope fam 
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‘own exsntial mbatance(sr). The word ‘soverelgnty" becomes some 
thing in the nature of a magic wand, which can conjure up the 
‘whole verse and cootent of the Star's general power. The orginal 
‘egative conception—the conception of a power which i aot ex- 
fernally subject w any Supriae—wo mad to mrusoe a postive form, 
by being as it were turned ‘ounide in’, and used t0 denote the 
telaton of the Stace to everything which is within fuelf, From 
the quality of being the “supreme” earthly authority [iue. the 
‘quality of being simply the kgkat authority], there i deduced 
the whole of that abvolute omnipotence (ie. the quality of being 
the only authority, and therefore ualimited and all-powerful 
which the modern State demands for inelf, (Nor is ths creed. 
the mouopoly of ane side.) The champions of popular sovereignty 
‘ie with the defender of monarchis in exalting its claims 

Tris true that all sort of dierences arose about the extent and 
content of this exclusive power. Different conceptions of the end. 
of the State necesnvily entailed diferent conclusions about the 
extent of the rights of "cajety’ which served as the means of 
{i realisation; more expecially, che codesiastical limitation of the 
end of the State tothe seculac sphere involved a large reservation 
{in favour of ecclesiastical autboricy. Different views aboot the 
cfficacy, and the extent, of the legal limics which were reyarded 
11 binding even on the Supreme power also produced a varity of 
ifferent interpretations of the maxim that sovereigaty was a 
fotztas logs solute, na ‘abolute? plenitude of power. With these, 
in turn, were coumected the coutrovensies which turned on the 
omibility of 2 division, or multiplication, or limitation of ‘ma- 
Jesty’—controversies which raised the question whether the legal 
‘ideas which any such pomibiiy involved were really consistent with 
the logical pretuppostion of the unity, indivisiility, and inalien- 
ability of the supreme power. 

‘On one poiat, however, cheze was general agrecmeat. Whstever 
the farm it took, thin right of sovercigety was a sight which was 
‘given and inherent in the very conception of the State. On this it 
followed that the origin of ‘majesty’ (though there might be 
number of explanatioas of ie precise mode) was always axribed 
(0 onc single general cawe—the origina] act of State-creation, in 
bedirace to Nanural Law, which was antesor and superiot to 
the proces of historical legal development. When sovereignty was 
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regarded aa an iaerst ond orignal righ of the State, tece could be 
no need to explaia ic by any particular tide of acquisition, Whes 
‘it wag regarded au an iadecrctle sgh, it was secure aguiant the 
aszanlt of any legal tide of more receat origin by which it might be 
confronted. And it was the wes of the substance of rovereiguty 
‘which was thus secured axel protested. Being « right which waa 
both all-inclusive and si gexerit, sovereignty must necessarily 
embrace each and every particular tight of control which be- 
longed to the nature ofthe Siate. Tu cerm of adulation, it was 
oeapared 10 the ineshaurible ocean, which receives again into 
itaeif al ts own e€iyences: it was celebrated as a sun, the source of 
‘universal light and heat, whose radiation sever diminishes the 
ternal central fres(98) 

{Bot the more soverignty was cated, the hotter raged the 
dispute about its “Subject” or owner.” Here again the ultimate 
Aecision was sought on the bass of Natural Law. Taough where was 
aa pencral agreement that a variety of coestistional forms had boca 
reduced by pottive law, the fuodamental stue of the ownership 
of sovereignty was noe the les regarded as prior to the hinoriad 
differentiation of coostirations. Jn all forms of State indiferendy, 
‘ dixdinctoa was drawn betweee. the Ruler aod the body of the 
Ruled: the Jegal basis of the Roler's autbarity was regularly 
uceibed to a previous devolution of i own authority by the body 
of the Ruled; nod in this way 5 was easy to produce a single 
forroula, equally applicable to mowarchies and to aristocratic or 
democratic republics, which express, in tera universally valid, 
the celations always existing between Ruler and People under the 
system of Natural Law. From thi poict of view it was regarded 
a 1 xcondary question—a question of mere hintorical title, irre- 
Tevant tothe decper question of principlo—whether it was ange 
Peron, ora privileged atseaably, or an assembly of all docding by 
imajorityvote, that beld the position of Ruler io any actual 
Srate(4e). Even the controversy about the powibilty of a mixed 
oostitutioa (though falling within the scope of Natural Lave, in 

* Auwe sae abo, Radin pcr is bth ‘Oe ad Sabie 
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virtue of its bearing o the nature of the State's authority} waa 
treated as potterioe and secondary to the acttlement of the fonda 
mental inue of the ‘Subject’ of sovereigaty—oo the ground that 
itonly elated, afer all, to che icternal seractare and composition 
sfthe Ruling authority 43). The primary question oa which debate 
always cumed was purely that of the positions to be accorded to 
Poople and Ruler om the bats of Natural Lave. 

‘On this question, az we can readily undemtand, it was the figure 
of the Monarch which preseated itelf Gatto the minds of mort 
‘thinkers. But we have to remersber that, just as the champions of 
momarchical claims expremly allowed that the ‘collective’ Ruler 
in a Republic ponemsed the tame plenitude of power which they 
ascribed to the Monarch(4), 39 the opponents of princely ab- 
Aalutin equally attempted o list both mooarchy aad demo. 
cracy. Having ascribed certain oversiding powers 10 the body of 
the People under a monarchical system, they proceeded, logically 
spoeah ery tet erow nn pay demos eva re 

Powers, belonging a 10 the wl iy 

le, were distiner from the ordinary rights 10 the 
‘majority of the assembly which was vested with Ruling author- 
lty(ag. We can thus woderstand how the uatural-law they of the 
State came to be radically divided into the two sharply contrasted 
schools of ‘Popular Sovereignty’ and “che Soversigaty of the 
‘Roler'—with the middle view ofa ‘double majesty’* intercalated 
{loa vary of forms) between the tvo(4) Bat cere i ao 2 
further cleavage to be noted in the Satural-iaw theory of the State. 
‘Among the adheres of simple sovereigaty [whether of Ruler o¢ 
People—as distinct from the advocates of ‘double wajesty'), & 
number of different shade of opinion may be ditingsished, deter 
mined by the extent to which thinkers assumed the existence of 
some fundamental Lintner of Popular Sovereignty, by 
‘an independent right belonging 10 the Rules; oc, conversaly, of 
‘the Soverciguty ofthe Ruler, by some independeot right belonging 
10 the body of the people(ss). Over and above this, we have still 
tonotea third and final cleavage. The question wose ofthe extent 
10 which the “Subject” of Raling authority (whether such authority 
‘was conceived aa tovereigaty pure and simple, or a ‘secandary’ 
sovereignty, of even as not being sovercigaty at all}f could be 

4 The theory of der mgt, ba nr, ena tec othe 
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quulificd and controlled by positive law (48); and, more partlca- 
latty, how far, ia cock 2 case, a division of this authority among 
meveral ‘Subject’, or a participation of several ‘Subjeca' in i 
‘cxercise, could be regarded as posible(a7. 


TL, Poople and Rela ax separate prsenaliti 


1. Im the conflcr of political cheories People and Ruler tht 
‘came to be opposed ax rival powers: und each of these powers, 
‘when once it had vindicated for iteelf any politcal right whatever, 
‘was bound to be regarded as a separate permatiy.* We have now 
to enquire what conceptions were held of the personality of the 
People an the one side, aad of that of the Ruler on the other; and. 
then we shall have to consider whether, and if how it was found. 
‘possible to transcend the dualism ofthe two by a conception af the 
‘one personality of the State. 

1s was universally held, watil Hobbes deals a death-blow to the 
fea, that the People pouesed a separate persoaality. Taiakers 
‘were agreed that che People had origtsally owned political power, 
whole and ondivided, and had subsequently, by x contract, sub- 
Jected ineif to a Ruler), Bat to possess the capacity for such an 
act, the People must already have beea—belore the crection af 
such am suche, ead i i of exieace a dna 
"Subject" or owner of rights). a the view fall he apbolders 
of the theory of costract in this period (Le. before Hobbet}, the 
Inutiution of a goverarment did not imply that the People thereby 
surreudered every political right, but only that it ceuounced ita 
sole pessestion of rights. To the believers in Popular Sovereignty, 
the People sill remained, ax much as before, che ‘Subject’ oF 
owner of “tmajety’; to the expoucats of the theory af “double 
sovereignty’, it was ail tbe ‘Subject’ of the greater of the twa 
‘majestie; to the advocates of the theory ofa Tisited sovereignty 
of the Ruler, it coatimued to be the ‘Subject’ of the rights which 
limited ‘majeaty's and cven the charopions ofthe absolute power 
of the Ruler reserved for the People at any mate two thingy—a 
claim to the due fulfilment of the contract of government, and the 


wm bia ralng srt to the primary sovereignty ofthe people, or euro 
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sight of reruming powcasion of ‘majesty’ in the event of it aliena- 
tdon(se). Tt followed, that, cven after the State bad already been 
formed, the People wil preserved, to some degree or other, a 
pertonatty of ite own, which mast of coarse be the same as its 
Original personalicy(33. 

Bot iit thus existed before any polltical authosity, and inde- 
endeatly of such authority, che persocality of the People was in~ 
cevitably bound to be conceived as being of the sxture of a purely 
‘ollatioe feronaliy, tis true that it wee the universal habix af 
thinkers—ising terms toch as wsissites,emmusilas, or corps, andl 
calling in aid the (Roman-lave] theory of the Corporation=-to ex- 
plain the persouality of the People a3 a corporate [and not a 
callective} unity. This was che case with the Monarchoraachi, 
among whom we find Junius Brutas [the author of the Padicies 
contra Tyramnas*), Like Althusius afterwards, an extentive 
‘we ofthe theary ofthe Corporation(st). The idea ofthe People at 
44 corporate unity also appears in the theories of double sove- 
reignty(s9), and in the cognate theory of Grotius(s); it ix used in 
the works which advocate the doctrine of the limited ty 
of the Roler, aud especialy in the ecclesiastical theory of politica 
developed by Soto, Molina and Suarez); and it may even be 

in the writings of the absolutits, so far as they deal with the 
fib ofthe People (6. ut cheug dhe wri of ous period 
{1500-1630} tuum brought the popular coeamunity under the head 
‘of the conception af they steadily followed Line of 
‘thought which teaded to the disclusoa of corporate existence, ix 
all it forms, isto partnership connections with a mcrely collective 
unity; and while they borrowed fror the theory of the Corpora 
tion, they borrowed only those principles which fitted into thir 
tendency. This explains why they had no objection to describing 
the popular comouaity as a cele, and believing that it actualy 
‘a 3 cies, atthe sazze roe chat they also appticd the theory of 
the Corporation(sy.t If, aa the other hand, the conception of 
‘partmerakip’ was taken sciouly, and iit was genuinely applied 
10 the community of the People, the internal substance of this 
Comsmunity was bound to disclve itself imto a mere ryvtem of ter 
Gprocal rights and duties of individuals. Even the thinkers who 

* Oc authori of hit work sx Baser (coy in Oecd Sao an Sfp 
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ching to the doctrine of Avistote, and sought to lay partcolar 
cexipbasis on the natural growth of Gil society, could oppore £0 
permanent barrier to this proces of dissolution (9). When the theory 
of the social contract triumphed, and che unity of the People war 
refered 0 % contractual act, it became entirely impoetbie %0 
‘scape Grom the cicle af individualistic ideas). 

"There were, indeed, wome of the uatural-luw cheorsts who 
azempted, inspite of their individualistic premizs, to attain the 
idea of « Univeral which existed in its own right, and to beliove 
ln.a Whole which depended only upon iuelé The eccleianical 
‘writer onthe philosophy oflaw, ia particular, sought to prove that 
the community of the People, though it was freely ereated by i 
dividuals did not derive i right fom thean(Se); bat in defending 
smach a paradox even the ability of « Suarez coald only produce an 
ingesious jar @apeisi).* In the philmophy of these writen, 
caualy with the ret, a sovereign Univeral which proceeded fran 
the coutractual act of aueonomous individuals was bound to re- 
iain at the level of an aggregate of individuals(a). Ifthe com> 
‘exption of « social contract was pusbed to its logical conclusion, 
nay right belonging to a community was necessarily reduced to 
the collective rights ofa aumber of indiviguals(63); and Uhe internal 
nexus of the popalar community became nothing more than 
artwork of contractual relatonsbips between its various mem 
bern). To the writings of Alchusivs we already find the iden of 
mere ‘social’ connection for, im other words, the idea of simple 
‘partoerstip') extended to che whole of the State, and dis i apite 
of the fact that be lay ore compbals than any other weiter pon, 
lis corporate ebaractcr(6s). Grotus, too, may be said to él ce 
foroal mauld of Corporation with the actual ore of soir). 
‘Yetitis obvious that, if you limit dhe internal nexus ofa commu 
to 2 mece cater of reciprocal right and duties among all im 
individual units, you can only give the People the unity which it 
needs, in order to be a "Subject' of right, by auuming a merely 
crteraal form of amociation betweea its member.t 

Teis thus a purely “collective” interpretation of the pervoaality 
ofthe People which really predominates in the nataral-law theory 
ofthe State. The People it made co-estemsive with the tam of i 
couwtituent units; and yet simultancouly, when the need it felt 
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foe « sogle bearer (Trdga) of tu rights € the People, itis treated 
ss ewentally w unit in ine). The whole Gstioeon between the 
‘waity acd the multiplicity of the community is reduced to a mere 
difference of point of view, accarding ax ance ix imerpreted a3 
omnes vt utes or at cots a singel). The eye resolved upon 
‘reality’ refises to recognise, in the living and permanent unity of 
the existence of a People, anything more than an wnsubetantial 
shadow; and it diemises a a ‘jurist Setion’ the elevation of thin 
ving unity to the rank of a Person(6e).* On the bats ofthis logic 
‘the common will was dissolved into 2 mere agreement of indi 
vidual will(70); and thus the co-operation of every individual 
came to be cogarded as inherently neceamry, if tbe popular com- 
‘munity was to act directly and immediately as sucht70).t Some 
‘what inconmequendially, this demand for unanimity was only sut- 
tained in regard to two points—the origizal constitution of civil 
tociety, and the subsequeat alteration of certain of the origi 
arches om which its depended 7a); and. on other points 
tnajoriordeclon wat regarded wt ndequne(9}. Bu this eure 

further fiction (in addision ts the origioa! ‘fection’ chat the 
People was a Fecsoa), in order to justify the ideatiscation af 
rajoriy-will with the common will of ali(7#. 

‘A similar dificalty azone in regard to the representation of the 
People. Any capacity for acting im liew of the People could only 
‘be ascribed, from the general poist of view with which we are 
Lealing, to a procuratorial power conferred collectively by all in- 
iividaals, Once more, therefore, recourse was had to a fctoo— 
the fictlon af the bestowal of such procuratorial power in and by 
the act of electiont—in order to justify che amamption (which 
sctual facts made facvitable) chat it was possible for the popular 
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community tobe ‘represented! in the exerci of ts political rigbte 
Iby an assembly of Extates73). The thinker wha stzictly adhered to 
te logic of theiz premises procecded to contend that the People 
Ftuef wall enjoyed, as against is own represcatatives, the postion 
ofthe head of « busine (Gerchgfisher) (76), Althuls in particule, 
Although he appliat the idea ofthe representative constitution at 
‘every point,* attempted nose the las to protect che sovereignty 
of the community fom the danger of being absorbed by its own 
represcatatives(77 But even when, in actual fact, nothing at all 
survived in the way of direct and immediate righ of the People, 
the view continued (o be maintained, as a matter of theory, that 
‘the collective unity of the whale People still continued to be the 
‘uc ‘Subject” ar owner of popular Fgbts, Over and above any 
smvecably of Estates which war actually entitled to exercise such 
Figha. 

A pus penalty ofthe Ral diet frum hn of 
‘the People, was generally recognised ax tbe *Subject” of the rights 
‘of government. Such a view wat cbviously eatailed both by the 
‘theory of the Soveregaty of the Riler and by that of a double 
sovereignty; but even the pure theory of Popular Sovereipaty, as 
Jong a3 it continued to include the idea of contract of govern- 
srentyt which was fst overthrown by Roueau, was oecenarily 
comvaitted to the adminion of an independent penonality belong 
ing to the Ruler(79). Without much a persooality, it ia obvious, & 

relation of contract between Ruler and People was 
inconceivable, But this persooality ofthe Rvler necessarily varied 
‘in character, according as the right to rule was assigned to a single 
[penion, or vrated in a boty af persora (Go). Morecver, if the poxs- 
bility ofa maixed constitution were admitted, the personality of the 
‘Ruler might be divided into a number of personalities; or short of 
this, if single constitutionally limited Ruling authority were 
allowed to be pouible, that Ruling autberity might find att side 
another Subject” [ia the shape of the authority caforcing the 
constitutional limits) which hati a conjoint right to the exercise of 
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‘Ruling power(6s). If, in any of thse way, x body of men wor: 
‘ested with the right, or with 3 conjoint cight, to the exercise of 
Roding authority, che concepsion of collective pononaliy (already 
“applied tothe People es datine: from the Ruler] was applied once 
sore to meet the case of much « body. Thinker accordingly spoke 
af the right of goverament as belonging to several” oc ‘many's 
tnd they described a republic, for exacople, a ‘the goverament of 
smany’(Gs). But they insted at the same time that the right of 
{government belonged to there “several” or ‘many’ only when 
Acting in conjuncton(®y; and dey argued accordingly that al- 
though an artificial unity here took the place of che natural unity 
faherent in the nature of znomarchy, it was still a case of a rile 
Ruling penorality(). The ditinction berwees omnes exis! 
‘kad onic uf ringul, which had been applied wo the People, was also 
generally applied to this case of a body of Rulers; and the in- 
dividual Optioates of an aristocracy, or the individual citizens 
who poonwed he mugs in a emceacy, wee dad t be 
ject v0 the community which they collectively consiovted 8, 
community, we may note , was always identified 
‘with the majority of is menibers; fa a word, the majority mar the 
somanuity(¥). 
> thus insined oc connecting the ‘Subject’ or 
‘owner ofthe legal excrese of Ruling power with the visible fact of 
aan assembly of individuals, they coud not exape a merely cllec- 
tive conception of such a "Subject’ of power(ty). When, om the 
other hand, a single person was vested with Ruling power, the 20o- 
ception of bis matural personality was accepted a5 adequate(Bi), 
‘The monarch for the time being was thus regarded as owning, by 
‘way of private propcietary right,” the whole of the powers which 
constituted the right of the Ruler, as distinct from the right of the 
People. It ia trac that a distinction was dvawa, in regard (0 the, 
Objects’ covered by the Rulers sights, between (1) the area of 
sucht rights and duties ax were derived Som the Sle of being the 
‘ullag authority and (2) the sphere of the private rights of the 
‘Movarch [1s a natural perso}; but, in dealing with the problem 
of the “Subject” or ower of rights, theorists stopped atthe imple 
fact of the physical unity of the one individual. The natural-law 
theory of the State macle very cle mie ofthe idea thatthe Monarch, 
The aur of Leyes, Te de Ofer, any be coe fer even, 
‘Monarchs wr, aw pont Pope aa cs oe, es 
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‘played the part of two pertons; and even the question of the can- 
‘inuity of the Ruler’s penouality ic the event of a change of the 
‘occupant of the throne (a question which might sccm to involve 
the ure of that idea) was constantly befogged by the introduction 
ofthe nation of simple hereditary aiceeaion to the whole 

of righ(és).* Groti, indeed, made an effort to draw 1 dis- 
tinction in principle between the acts of a king as king and his aca 
an a private individual(go); but oo the whole we may say that it 
‘was only found posible to distinguish che public sphere of the 
‘Mooarch from his private sphere when they were both made to 
take their place by the side of a concucrect tight of the general 
comamanity of the People(93)-1 


TV. Attompt t aiminte the duatoe of Paap and Raler 
‘The ida ofa single Stteprznalty 
t, The dualism of the two persomalite—thet of the Riler and 
that of the People—was an obvious survival from the medieval 
State, with its matem of Estates confronting the King; but it was 
jn marked contradiction to the unitary tendency of the modern 
State. A movement was thus bound to wake itel felt mong the 
‘heariam of Natural Law in favour of obliterating the old anti- 
‘thas by the fx conepton of the Single fray 
sf the Stir. 1a variety of ways soone approach was actually 
tw such a conception. Unable, however, to transcend the limits of 
an individualistic sytem of thought, the thinkers ofthe school of 
Natural Law never realy succeeded in attaining a true idea of dhe 
personality of the State. They could only achieve, at the mont, & 
‘one-tded exaggeration, citer of the personality of the People, oF 
of that of the Ruler. 
‘The idea of the State as an erfenic whsle, which had been be- 
queathed by clasical and medieval thought, was never entirely 
J. But the naturablaw teadency of thought was hardly 
‘Qualified to ackieve the coustruction of an arganie theory, or 0 
crown it by the discovery of am iramanest group-perionality. The 
‘Comapesioon of the State 20 en ackinate bedy cagelerly cootiued 
Te atl fw the opus waren of «pei bie, wer Roma, 
‘eon lw ote all rater manent 
2a em i ce rs nga, oh rine 
a" persue’ the Hing—the paced Go prvate ithe Bae of 
Eo cling piny, Wyo ede te commniy by he te te Ung you can 
‘sy haste ace a tans te pba the pera 
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‘to be drawn; and in this period too® (as had been done before in 
the Middle Age] it was drawn out is detail, with 2 greater or les 
degree of good taste, by a wumber of watzrs. A divincion wat 
made between the bead and the members of the "body 
descriptions were given of the stracture and functions ofits in- 
‘ternal ongans: the differentiation and the karmozious connection 
of the several para wece shown to iaue in a Lving tity of the 
‘Whole(os). The rue ofthe soal ever the body was also adduced to 
strate the living unity of society; and dhe idea of x spiritual 
force thus informing the social body was then brought ints con 
section with the notion of a single and indivisible svereigaty(a3). 
‘Various and contradictory as such picrares were, there could yet 
be extracted from thom am idea which was capable of jurisdic 
formulatioo—the idea of  group-being, dstinet from che vam of 
member, which was vetted asa whole with legal authority over 
its parts, So interpreted, the conception ofthe social onganisen was 
tly ued wre och my Gregorian Tolono), who 
continued tm maintain the natural ongia of the pobitical com 
munity: it was also dovetailed into the theory ofa social contract, 
4 an element which served to counteract, in soane degree, the in- 
Aividanbie prema of Ot theory. 1 ta tbe codes 
system of Natural Lave, which calmizated in dhe theotics of 
Molina and Suarea, that we Bind the moet vigorous attempt Use 
the idea of the organic nature of the State iz order to vindicate for 
the woeial Whale, when once it bas bern called into existence, a 
power of control over its parts which, ootwithmanding ita con 
‘actual origio, is none the less independent of the wils of in- 
dividuals(es). (Such ideas were not confined to these Catholic 
‘writer.] We also find Althosias turning bis original cms 
Which he has coostructed purely on the bass f partoerbip, into 
a serps gmistcan, and holding that the onganic unity ofthis body 
explains the authocity of the community over its members(96). 
‘Grotiuy, too, emphasises strongly the character of the State ax a 
cocaposice body, with im own independent systesa of life(9?; in 
particular, be gives ac adacirably exact expression to the idea of 
the corporate “ergan’, in the action of which the whole body ise” 
is srmuaneously activeta-t Tn fac, there was hardly 9 age 
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system of political theory which entiny excaped this ‘organic’ 
‘tendency of thought; nd even the cause of roemarchice! absofutia 
‘was made to profit fom the argusoents which it supplied. 

‘But the thinkers of our period, lke those of the Middle Ages, 
sever took the really deciive sp. While they recognised am in- 
‘visible unity a the internal principle ofife in the body palit, they 
never conceived it as belag the trac Ruling penwoalty. Thc or 
(gunic theory was never applied to the problems of the “Subject” of 
sovereign power. Toe organic being of the State stopped short, as 
it were, at the neuter gender; and an orgenic interpretation was 
‘only ued to expltin the objective connection of the parts of a 
Whole and the rater of control involved in that connection." 
‘As toon as the ise became that of finding personal ‘Subjects" (or 
‘this eystem of control (there was never any admission that an 
conganic Group-perton was such a ‘Subject’ but] the sage was at 
‘once again occupied merely by individuals, or by axsemblice of 
individual, An organise of this nature, desticute of any Fgo, wan 
afterall eniy a simulacrum of a living being. To opite ofall ates 
‘ons to the contrary, it was co more than a work of art, counter= 
{eited to loo like a tarural body; a mackioe, invented and coo 
trolled by individuals. Here again Hobbes—anticipated, i is true, 
by similar ruggestions ia previous writers(g9}—only pushed the 
premises of the maturaHaw school to their ultimate logical coo 
‘uslons. He began by comparing the State, chat great Leviathan, 
tw a giant's body; he proceeded to expound, in the minutest of 
eval, its analogics with » living being(s0e); but be ended by 
‘runsormning bin supposed organist into a mechanism, moved by 
a pumber of wheels and springs, acd his mas-devouriog monster 
‘tumed into an artfully devised and cunsingly constructed xuto- 
snaton(t 

Tn this position of affair, it became impouble ta vindicate unity 
(or the penonality of the State except by vesting it exclusively is 
‘ane or ether ofthe casttvent parts of the body politic [the People, oF 
the Ruler). 

1. ‘The advocates of popular sovercinaty attempted to represent 
ody rl se weal an the Rel tiie ‘Sain of piel 


AIT ihe ongaic analogy was apple (ro he imprest f the came 
see cf pare win ex crguoen nnd (0 te cgay copa ot 
‘rie of Rene cn nang at cnc enn at nh 

ir ses nt apple (3 tothe permentl face of cootreling 
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the penonality of the People au the one and only bearer (Trier) 
ofall political right, Among the Monarchomachi the expreat 
identification of “People” and “State’ is frequent. They ascribe 
supreme authority to the eapablice, oF the rere, in jurt the vame 
temas in which they speak of the ‘majesty’ of che oft, oof the 
‘ioe popu, oF of the sists cinta ef subdioran(sos). Ta the 
tame way, and without any idea of roggesting 2 diference be- 
‘ween the two terms, they sometimes describe particular righu of 
government aa rights of the People, and sometimes as rights of the 
Btate(soa); they speak of public property ms the property of the 
People, the State(:e4); they Creat decisions of the sovereign com> 
imvaity 29 expremions of the ‘will of the People, er the State(v0s) 
Tu Alchosius, the ropablio i comsvtendy identified with the un 
verti Popul(s08). Salamon, iF he actually speaks of perro 
‘iris a saperiae ta the fers pric, ascribes this erro to the 
sever Pope, Sec nectangs of tras wr 2 ms 
ver, enough to make @ penonified comamunity into a 
State-personality which served, by it own inhereat nature, a the 
active and effective “bearer” ofthe wil ofthe cocamanwealth, The 
commuzity of the People, as it wat undersood is naturalaw 
‘theory, was never ore than the rum of it individual 
members regarded as » single wnt; and on this it flowed chat 
a Ruler verced with the exercise of Scaceauthoety was related 19 
‘that community, mot as conttitvent element included init, but ay 
the bearer fa power confronting it Gore without (to). 

‘So long at the principle was maiatained that the State owed it 
origin, net to the original foundation of civil wcisty, but to the 
‘conclusion ofa subsequent contract between that society and the 
bearer of Ruling power, the “Subject” of politcal nights wat 
receaarly doomed to be a divided and dual “Subject’. Thinkers 
‘might limit the right of the Ruler ever so rigorously; they might 
even degrade him (9 the position of servant of the People, and 
threatza him with punishment and deportion iF be went beyond 
hhis appointed apbere; they coukl oot cape the logic of their 
principles. The contractual relation anust always invalve 3 duality 
‘of persons; 2 pemouality ofthe Ruler mast always emerge by the 
fide of the personality of the People, equally exential tothe exist- 
cence of the State(sos). Tt war only with the elimination of the 
Tast traces of a contract of government that it became possible 
to banish entirely the idea of the perrouality of the Raker, and 
to confine the penonality of the Sate, without qualiication or 














os Gherka’s Test: the Perisd devon t 1650 
rcrve, o the sovereign community of individuals, But tht wan a 
Ihelght of radicalinn which was never attained before the appear 
ance of Rouneau't Covret Sciai(nc}- 

3. The many adherents of the theory of « double sovereignty, 
like the advocates of popular sovercignty, aurumed an exental 
Sdentity of ‘State! and ‘People’; but they were even less able, om 
‘the bass which they had adopted, to atin the idea of real unity 
of the personality of the State. ‘Jt i crue that they always de~ 
teribedl the Seate (Reipablce, Pxpriom, Regmon) as the ‘Subject’ of 
smajetas reals, ana that they nove: acsibea to the Ruler anything 
‘but a mugjerta persmofis( 01), These phiraacs tay lead us to think, 
a the firse glance, that they really proclaimed the idea of the 
sovereignty of the State; and there was, indeed, some dim inkling 
of that Hea in theie philocopby(sv2).” But when they come 10 
‘expand their doctrines in detail, any verge of uch an iden at once 
npn Toe esther wn re mee pei rhn 
to interpret the two ‘majestics’ ax only two diferent farm of the 
cxercise of a single right; but they never attempted such an inter- 
Preadon, They ete the to “ajo” at eparatsaphereof 
authority, and they made them nequal in scope and range. Their 
origia wan anigned to an act by which viele deg 
rajetas coals (rom its own orginally complete and exc 
‘majesty’, and conferred it upon a Ruler, while reerviog majetar 
reals fr inet; anel the relation between the two was conceived as 
determined by the contract which was then made between the 
two separate possesors. 

“The theory of double ‘majesty’ thus invelved a double ‘Sub- 
Ject’ of rights; and it wan therefore imponible for its advocates 10 
fina any way of treating the State as the oo and only ‘Subject’ 
of State-sutbority, oF of interpreting the Ruler as the conrtiti- 
tionally appointed chief ‘organ’ of that ‘Subject’. They used the 
word ‘Stace? [just Like the advocates of the theory of popular 
severcigaey] simply to denote the pervanifed People, which con- 
fronts the Raler as a maltieade of fadividuals couected together 
in u collective unity. To this collective body, which is indifferently 
Aescribed mu rapabice and. popale, the higher of the two 1ove- 
Teignties a ascribed (ces); to it are umigned the various powers 
‘comprise a that sovereignty (114); the pomestions of the State are 

is conceived a3 entitd to exercise, 
E repracotative astembly, a rupreme 
authority to which the right of the Rule it eubjec(uim). At the 
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tame time, however, tbe Ruler is male tm enjoy, in the shape of 
snajstas prconats, x Stare-authority which is wlependent when 
‘Acting init own sphere; and this authority, with all the power of 
(government and the lucrative rights which ic compcives, is treated. 
as hia by right—a right decived, it is erze, froxa contractual ac- 
‘quisition, but yer, in virtue of that very Gi, a personal and private 
sight(11). Dilferent limits were ates ascribed vo the authority of 
the Rler(st@); bat these differences do not alec: the eruth of feo 
propositions. in the fin place, no ientaton of majertar brenait 
‘onl ever deprive its ‘Sabject’ ofthe pestion of «separate Riler- 
‘person. Jn the second place, mo extension of his derivative 1ve- 
Teignty could ever elevate the poation of the Ruler penn into 
that of« rue Stateperiocabity, 40 long a8 there sll loomed ia the 
hackground, even in the most shadowy af cutlines, the form of a 
tiore ocginal and a higher sovereignty belonging to the collective 
body of the People. This slfcoutradictory theory accordingly 
ted the old dualion in regard to the mature of the ‘Babe 
‘of public authority; i filed to incorporate the Ruler in the 
‘and yer it vas forced to regard State-persomality as e+ 
ident in the Feople(113). The oppocents ofthe theory objected 10 
Sw je, a pi of 1 ela es fr ever 
uing above the simple idea of popular sovereignty 
‘4 The theary propounded by Grotius, of a double “Subject 
of tovercigaty [as disinct from x double soversignt), ap 
‘much closer to the conception of the sovereignty of the State, 
Leaving supreme power single and undivided, Grotis assumes two 
*earen’ ofthat power: recognising only a ingle ‘majesty’, which 
permeates the whole body politic asthe soul permentes the body, 
Je maineains that, just a8 the whole body and the eye are simal- 
‘taneously ‘Subjects’ of the power of vision, so, in the State, there 
are two sinultaneous “Subjects” of supreme authority. The whole 
‘Sate (cists, ie. cuts perfctr) is Hoel the subjects commune of 
lanthority: the Riser (Barons una plaresoe fro ong gens libs ot 
smeribu) 1s the nubjactane proprine (y . 3, $7). Bat even Grotius, 
‘hough be formulazes the sovereignty of the State in terms which 
appear 0 be free fom smhiguicy, fale nove che leu to avian a 
(ue conception of the tingle pertonality of the State. While be 
ended towards an organic conception of the State, be war also 
deeply immened in the individualiom of the School of Natural 
‘Law; and bis individaaliao prevented him from interpreting the 
Jmumaneat unity af « commonwealth composed both af head and 
1 
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‘af member in terms of single Bving porcaality. A "pron was 
‘aheaya for bi cither a natural individual, ora vam ofindvidvals 
‘who were oaly held together in the way of x pertucahip, ad could 
oly be regarded as a unity in virtue of « Sesion; it was nothing 
‘more. His nbjectox comma fares ot, in the end, to be simply the 
esgic ofthe People, Whenever the igh ofthe Sate ave 

bbe diminguished from those of the Ruler, he can only think in 
term of the body of the Reed confronting the Ruler aa tho other 
party o the cantract of goverament; and he accordingly employs 
‘the terms uninersite 0 populs as synonymaus with the terms citar 
‘or rigmom, in the purely callecsive sense to which we bave already 
referredts2. 

"This explains why the sovereignty ofthe State of which Grotius 
wetter never becomes anything more than « bloodles category. 
Refusing to recognive 2 real evereiguty of the People as always 
sd everyhere pret, and nly comeing ts nimi hei 
‘ence of popular sovereignty where the People itself war constitu 
Ruler by positive law(12), be was condemaed to ee bis doctrine 
‘of the sovereignty of the State—proclaimed as universally and 
sterually valid, but in reality only allowed to exist in the one foram 
of popular sovercignty—inevitnbly dwindling into am cmpty 
shadow. It only azmzuated, in the lat analysis, to the potion that 
‘the original sovereiguty of the comamunity, which had once actually 
‘exited under the inchoate cocditions of primitive civil society, 
‘continued sil to enjoy a oct of conceptual existence even afer it 
liad disappeared dr fate with the erection of a State-euthority. 
Grotius uses this notion to prove that an alteration ofthe form of 
‘the State docs not extingubh its previous rights aod duties, and, 
‘more particularly, that a change from popular to moaarchical 
tlc, ar wir nove, does not interrupt the contizuity ofthe ‘Subject? 
sf public dight(+75). But ax 300m as he goes into any dewil, even 
‘on this sisple iasne, we begin to se clearly bow far he from any 
‘approsch to the conception of a single State-persualicy(sas). Not 
doen be, in the rest of bis argument, even when he ia dealing with 
questions im which we should definitely expect some usc to be 
ade of the idea, ever recur at all to his mbjetem commaow( 03). Tt 

ef the sabe propia wed are de- 









out his work, by the 
‘figures of individuals, or of collective bodies of individuals, ucting 
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‘cxtermally a the ‘Subjects’ of international rights(s30), and in- 
termally as the ‘ubjects" of State-authority(s27). He allows, i 
den, that am acve personaly of the People may il continue 
1 exist by the aide of the sovereign personality of the Ruler; he 
even allowa that the penocalty of the Ruler my be corged, in 
the whole of its range, or in part offs range, into the penonaligy 
€ the People; but whether ‘aay of Uarse possibilities is acualy 
realised is made to depend cotizely om the way in which the 
fortunes ofthe original sovereignty ofthe People have been affected 
bby the accident of a particular method of acquiring Ruling 
power, On the one hard, the People may have retxined, or re- 
covered, the supreme power; and in that event, the People will be 
both the sdjtue commune an the suerte propria of eanjcaty (1 
(On the other band, the Ruler, by am act of conquest, or through & 
contract of submission, may have acquired State-authority 90 x4 
{allan extent as ic ever belonged to the People itself (ioyerivm vt 
data ih, mish he poses or Soa rtd 
a i, which he pomeases joe 
‘of which be can freely dispose, as his own potrimenivm, both indet 
vives and at death(v49). In a patsimonial State of this kind the 
erionality ofthe People cay still appear in the guise of  sayechan 
‘commune; butt bas obviously lst any footing fa the world af el life. 

‘The general view of Grotiv, however, is bused an the aruinp- 
‘on that, in spite of the transference of supreme power to the 
Ruler, the body of the People still epatinues to enjoy extensive 
rights'in the State. Even. a conqueror, he may content 
‘hinueif with che appropriation of something lem than absolute 
sight, and he may dnas only acquire inperivs ut en rege sel tis 
imperenias(sg0), Wheo » Ruler bas been installed in virtue of 
‘contract, there in a definite presumption in favour of reservation 
of popular righty(s31). Io any case of dovbr, itis not the full eight 
of property, but only « ight of urufruct, which properly belongs 
10 the Ruler; and in tuch a case the People has a right of propenty 
in the authority(+39) the teeritory(1ax), and the posession (34) 
‘of the State. Special consctutianal provisions may limit the 
authority of the Ruler even further: for instance, i exerci may 
require the co-operation of the People, or of some smaller anembly; 
‘or again, it may be inidally aigned fora imited period, or t may 
bbe snbject to a ‘resolutive condition’(1s5).* But nove of these 

1A candidon on the Aappesing af which = conser or obligton 4s 
A DINED. 
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ics really affects the existence of the sovercignty of the 
olen; shersore son afters ponae igs of he People 
realy cures any eftcuve severe), cer whale ois Paty 
For the abies amet of smeriganyah)—ahough there 
alway he peuby that ana Feral the ioceaton oa genuine 
orn mite the sapteme power may Sac be actualy ve 
wong a number of Subjeco' ad, wore parduley,beiwexa 
Lng fc People) iow as een im the theory af 
Gruisg if we ate tide pare Semecrsey tad the pure put 
tonal State duslam between two porous omstaly 
appearing sod indeed we muy eves any that Is tne) 
iecentuaed bythe wider appcaion which ie ives tote Hed 
thatthe right o Staeauthor’y may be ofthe nature of «Pght of 
private property.t His doctrine of the svbjechum commune ol fro- 
‘rium myesats thes remained exenially barren, Ut found a few 
Shere on te whe we may ya twa eared 
ta varety ofthe theory of popular tverigty, which wt Pot 
Shhoerfu ous fina, C2 SHES our eoaroigly eee 
rejected along with that theory (<3), 

We way now tur to the advocates of the they of the 
Sakcreigty ofthe Ree We thould expert hem rr they 

iiempecd to atin the Wen ef a sale Stueperonulity, 
Memaly i eniely with the peroaalty af the Raley und we ct 
Ally find them agreed in regarding the Ruler as the one and only 
“bearer’ of the active life of the State~the force which united, 
animated, and arganited the whule body politic—the vile re- 
Prmrnve of it Sate wal Yer us long as they recognised 
Fescuny ofthe People a exaing at al bythe adc ofthe of the 
ier, thy cold not poly dey that th had abo tare tn 
the reprehtation of he State. “The reall wa twatld. Not oly 
fd y tendo ating of popular ights m a the People over 
fain the Ruler wa partie “bye” af tae rights Lo the 
ay act of aking thas athens, he lien wen further al and 
182) even deeb the People ts binge "Siate fac 


* Ja oxber words the People, 2 9 jam cman, remaine wirout any 
cctive avery bat 38 = abc rp may ery, Under & mined 
‘oartitaton, a tace in efetive aera. We omy a that in a pure de 
‘cracy it may als ejay i the ae eapaity, the whale of ach erent 

The reterenee to Grti comecption of the Ruler a able to argue Uy 
questo contrac, x peroonal apd aienabe ght, jr flr propre TH 
‘ppcecs the Rule even more deinitey a a el mire independent authority, 
1 tbe People fe fa eaparty ofthe “otmeae Sobeal of sweregsy 
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This being the case, it was inevitable that every attempt to 
qualify the Sovereignty ofthe Rulez should prove an insuperable 
obstacle to the attsinment of any conception of a single Statc- 
personality. (2) If in accordance with 2 theory which had been 
Inherited from the Middle Ages (2 theory sil held by many writers 
down to the days of Bodin, and defended even later, in spite of 
the acceptance of the set conception of sovereignty, by the 
ecclesiastical theorists on Natural Law who were inspired by 
Molina and Soares) the very nature ofthe State was bed to in 
vvolve a limitation, by the rexerved and inalienable natural rights of 
the originally sovereign ?rople, upon such sovereignty as had been 
alienated to the Ruler, it followed ex dypothen that the collective 
body of the Ruled confronted the Ruler, at a aumber of point 38 
the true and proper State-pensonality(s4o}. (2) The same resul 
[of a duatism between Ruler and Ruled} was aso ponible, to» 
the least, the fdea was accepted ofa contract of government made 
‘upon mutual terms, and if accordingly another form of fmt 
of the Rulers sovereigney—i.c a limitation by the constitutionally 
etermined rights of the Peopio—was recognised as binding upon 
hhioa4). (3) Finally, turning to che theovies which rejected any 
idea of a limited sovercignry, but admitted, in Lew thereof, the 
pposibiliry of a mixed consttution, with a division of sovereignty 
hhetween several ‘Subjects’ and, more especially, between hing and 
People, we observe a sul deeper contradiction. Such theories ex- 
tended the dualism of the State-pervomaity, which it was their 
fandamental object to avoid, until it affected and divided the 
pemonatty of the Ruler isetfis4). 

Tn opposition to all these tendencies, the syrtems of chovgh 
iasiced by the logic of strict absolutinm attempted to concentrate 
State-personalty in a single penn, etber individual or collective. 
‘The primary sim of Bodin was ¢0 attain, by the unqualified re- 
Jection both of limited and of divided majesty, a Ruler-personality 
‘whieh induced and absorbed the whole conception ofthe State (143). 
But even Bodin himacf failed to take the Inst and decisive step, 
Clinging to the original sovercignty of the People, he vindicated 
for it, even after it had alienated State-authority, he ownership 
lt any rate of State-property; and on this point he opposed the 
respublie, a8 the propery qualified “Subjert” ot owner of sich 
property, to the impereui(va4). In the same way, Dut, in some 
respect, to an even greater degree, there appears in the theory 
of Gregorius Tholosanos, and an the thearies of other advocates 
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cof the unlionited authority of the Rute, a personality of the People, 
which takes its place, under the came of respublica, by the Hde of 
the personality of the Ruler(cys). Ammisacus was the only weiter 
‘who auumed the total absorption of che eupblice in the Rulers 
Dut in spite of that assumption he treated the aecitas of the Ruled 
as a separate “Subject’, for which he reserval the name of 
ies 148). 

‘6. Thos the old dual was not entirely vanquished, even by 
‘hove who sought to exalt the Sovereignty of the Ruler; and it was 
therefore an event of che fi importance when Hobbes, boldly 
demolishing what had hitherto been the foundadon of all natural- 
law political systems, went at last to the root of the matter, He 
substituted for the two original contracts® a ingle contract by 
‘which each pledges himself to cach to subreit ta a common Ruler, 
who, on his tide, takes no part in the making of the contract! 47) 
This assumption destroyed, fo the very germ, ay personality of 
the People, According to Hobbes, there has never existed, at any 
te, tra i Psed spy upon ia The penonaliy of 
ha eoph id atx bing, Bet jut where ar never 
sig of he Fool when the Ses tas been re, 
{cis oumly impose to tack of any right of te People, ven of 
the most modest description, as either surviving by reservation 
[since there was nothing to reserve], o¢ as introduced de ntee by 
contract, since a relation of contract between Roulet and People is 
inconceivable +4g). With a fogical inevitability all poblic right is 
absorbed, in every possible form of Sexe, by & Sovereignty of the 
Roler which is absolutely unlimited and ilimitable, irresponsible 
and omnipotent, free from all obligation of law and dity, the en- 
(gulfing reservoir ofall rights both of individual subjects and of the 
geregaie body they form(sso). Intolerant of any division, and 
thus exctuding any mixed form of govetnment, this authority is 
necessarily concentrated, i all its plenitude, a a single ventre(?51). 
Ts ‘Subject’ can only be cither a single and sell-rubaisting ine 
dividual, or a sum of iodividuals united in a visible assembly 
and armed with the power which @ majority has to control 3 
minority (52). 

‘There is thas, in Hobbes’ view, a physically perceptible Ruler- 
personality, which is (0 be found everywhere. In it, and initalone, 
hhe next proceeds to argue, the whole State also’ attains person: 
alityingg). For the unity of this artificial hody wholly depends 
‘upon an agreement— an agreement attained, uader the inevitable 

1 The coatnca of rcety and the cimitnet of overeat, 
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compulsion ofthe command of Natural Law, inthe contract which 
‘seated the Statethat de author, ew and te action othe 
ts hae el ne cra eal const fs the autbeiy caw and 
the action af each and every subjecttssd). The Reler thus appears 
ft peso npremune: ies he who pooomam emma pe hone 
(rome tincenam gi pemns ty to whom hie eles coe 
ferss) No peronaley ofthe cagtpunaty can stand by bid 
‘apart from Mn», Uae Cormmmunity m2 loc heap of individuals, 
Gunite multe, and therebre inno xcs &omseriart 8 
‘The personaly of te Sete ke toa of any ether bay, cans be 
iy Siber tad singles Ruler ta wore than the bead, be the 
‘ery tou ofthe boty of hs Leviatnan; amd a such he Feprvens 
1" peronal Meni” whlch ony exis in Mas), In wy 
there ates, out of the auf ie (ole enfalt) of he grat 
Automaton the ori) an arial penn (pron rift) 
wibich, under the echnical Seignation of nana a, become 
lente f pub law! 9 

“Thr was the sluon pecvided by Hobbes for the ride which 
so man) thinker had so long atempeed to lve gy Bang hime 
teWfupen arbicesly assumed prema, but wcekting 9 rears 
logic he wrested a single Seate personality from dhe individualistic 

titsophy ef Natural Lave He he eet te en of Natal 
Righc un it meane the right ofall w everything, and he had dane 
so in pede thar sight peth, at a ght of tl lom the very 
abundance of its own strength, and then, surviving only in the 
form of a jus ad ommie eft in the hands of a singte man, ot 2 single 
body ef ten, might proceed to coever! eff un cere caled 
ore He ad made dal spre the sj of 
cing hte wo destroy Bie ineraely vivo of is oom oh 
potent, and thos cahvoning the “bearer” the State-authony 
[remota god (Dees mental}, Te tho atc and mechan 
cal conuramadon be natrataw theory ofthe State yxmed to 
bv reached theead oft development. But instead of ling nto 
the weliey of premacue death drew & pe ad eoeepected 
Way roe the very ers whlektheetenca i fice Tn he roar 
lll gaward morersent in the func ght tomttne be Coa 
Serucre, nnd soc cra ba twas alafa wo ean Ge 
Pendent ‘on the system of ought contracted by Hobbes, And 
Di element which was to prove self most forza future pro- 
fro was to be the Idea ofa single Stateperonalicy which he had 
Tremged mp staiecren Uhongh that Wea, an 1 sood dn hi 
retention, was pussy exicraal and formal. 
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CHAPTER I: Szezzow V, §25 


THE NATURALLAW THEORY OF ASSOCIATIONS 
(DIE ENGEREN VERBANDE) 


‘There were two ways ia which the conception of the State ex- 
pounded by naturablaw thinkers was bound to exercise a deter- 
‘ining influence on the theory of other aseciations. On the one 
hhand, their cheory of Sovereignty drew an insuperable Une of 

‘between the State and all other groups. On the ether 
ir theoty of Contract tended towards the inelusion ofthe 











hand, 
theory of the State in a general theory of Society, which permitted, 








rsociations other than the State to appeal to a timilar origin and 
to claim a similar justification. According as one or the other of 
there two directions was predominantly followed, there arose 
divergent tendencies which led co oppeaite result, 





1 GROUPS WITHIN THE STATE 
(8) The amitry or cenrlit interpretation 

IF we turn our attention frst to the local communities and cor- 
porate groups contained in the State, we fad the exponents of the 
theory of Natural Law agreed dhat the face of eheir subjection to 
Suate-sovereignty distinguished them from the State by & genuine 
logical criterion, The question still remained—How far, in spite 
ofthis subjection, could they be regarded as retaining a'common 
life of their own? The answer to that question depended on the 
view which thinkers held of the nature of sovervignty and of its 
relation to the processes of group-development. 

2. On the whole the theorists of Natural Law were driven by 
the tendency of titi time to deny thet local communities and 
corporate bodies had a social existnce® of their own. So far a it 
moved in this direction, the nmtural-law theory of awocfations was 
fas lew favourable to such bodies, on the fundamental inue at 
stake, than was the positivelaw theary of Corporations (which 
hhad Been expounded by the civifiars}. It must be admitted, how- 
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ever, thatthe exponents of nataral-law theory, when they came to 
suggest 2 practical policy, adopted this postivelaw theory; and 
some of them even advocated a favourable treatment of corporate 
institutions 

It was a factor of decisive importance, to begin with, thet the 
tunaller coramunitics contained in the State were never allowed (0 
‘appear as having a birthright in Natural Law. Tes true that dhose 
‘who maintained the theory of the organic origin of the State did 
ot suppose the secietar cis pefecta (ie. the State] to have 
issued immicdiately from an act of union between individuals, 
‘They believed that it had develeped gradually, through an ascend- 
ing series of other astociations. But there was & general agreement 
‘that, after the State had once been formed, the Family alone con 
tigutd to enjoy a right of exinence derived from this orginal 
roves of fier social development, So far as other associations 
‘were concerned, thinkers were ready to alow that there had been 
2 progresive widening of the ociginal family-commanity, fst into 
the local community, thea int the city, and finally into the greater 
kingdom; but they stil remained tied to an abucract scheme of 
thought, deduced from the conditions of the ancient City-State, 
‘which made the local community merely a preliminary sage ofthe 
civic community, and treated the civic community as the perfect 
tealination of the idea of State. The Family and the State were 
therefore regarded as the gnly societies which postesed a basis in 
Natural Law, So far as writers on politics dealt at all with the 
Family in connection with their theory of the State, they treated 
tas one of the aatueal bases of the State, describing it as a scietas 
‘private oF domestie, and dividing it into the dure societies of 
hhusbond and wife, parents and chitdren, and master and slaves); 
bbut they hastened to set over againtt it at once, as the silas 
foltica oe emis, x community armed with sovercign power (a). 
Local communities and corporate bodies, as distinct from the 
Family, were regarded as only axing afer the comstitution of & 
system of political order, and within the mis of that system. They 
were useful, but not indispensable, divisions of the Body politics 
they had no place in the generat naturalaw scheme of civil 
society; they were only the particular institutions of a particular 
Stace, based on its posiivefaw(2). This was the general tendency of 
all natural-law theory; but when the idea of a Social Contract was 
‘emphasised, and the sovereign State was direedy based on the 
‘conclusion ofa contract between individuals, the tendency became 
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even more marked to relegate any corporate articulation of the 
State to the sphere of mere positive law)" 

Deprived in this way of the sanction of Natural Law, amocia- 
tions were unable to vindicate an inviolable sight of existence 
against either the State or the Individual. With the sacred and in- 
destructible righa of the sovereign community confronting them 
fn the one side, and the 20 les sacred and indestructible ight of 
the individual perionalty confronting them on the other, it be- 
came « question of mere uility what measure of rights they ought 
(o be granted. The way was clear for attempts to demolish the 
(taditional historic right of intervening groups, in order to realise 
the ideal law of Rearon and its rational system of rights 

[e] So far as their relation to the State was concerned, aso 
tions awtornatically lost any claim to possest an inherent social 
authority of their own the moment thet the absolutit conception 
of sovereignty began to be seriously presed. If the whole range 
of power required for the guidance of civil society was to be found 
jn a single and indivisible ‘majesty’, the authority of the State 
must nccessarily be exaited into being the one and only mani 
{estation of that power of the Whole to contso is mermbers which 
belonged to the mature of human society and on that in tur it 
followed that any asociation contained in the State could never 
be allowed (0 enjoy an inhereat and independent existence in the 
sphere of public aw, but could only do $0, at mos, in the sphere 
of private nwt 

odin himself, in spite of his preference for a vigorous 
activity of corporate ie, was usable to excape this logical con- 
sequence of his own conception of sovereigmty. His fall and 
searching enquiry into the corporate articulation of the State, 
with i advantages and disadvantages (a, ¢. 7), begins with a 
distinction and definition of the cellegion, the cores, and the 
nisersitas, which became a model for many subsequent writers. 
‘A callegim is the legal union of two ot more pervn of like status 
1 cous the union of several colleges: a waiprtas sa local com- 

+ *Gorporte avclaion” of she State mans a ete (vc ot Akins 
epi) in whlch the Sate as ome commana by of wich he 
parts are no oval stove, but eaperte Exteel ty joined 
Sn eit coger. The Fuoco idea of Or ‘corporate ate” an ating 10 
Taraneh ea nt pace 

"beam awocaton could nt eaoy inert ghia au agit the Sie, 
sata mater of Sanna it coakt cay eco wchghs (el) mag 
indivaly sed ws a aner of Praca 

















$15. The nataral-iow theory of Associations 65 
munity (ome familia, cllegionan a corporum sje opi jars 
commit sila maditudo); while ia the ruta there's added, 
to the attributes of a wnioeritas, the Garther and higher attnbute 
that it embraces and progects with is sovereigaty (inperi majestate) 
all individuals and aseciations (20. 327) 

‘The three species of the “more imperfect" associations arose, ia 
‘Bodin’s view, ata time long before the foundaticn ofthe State, and 
as the result of an imitation (which was ielf duc to man’s social 
instinct) of the original and natural soccty of the Family: they 
continued to exist i the State as elements im is life which, without 
being, like the Family, necessary or indestructible, were none the 
less exceedingly useful; and the earliest foueders of States accotde 
ingly regarded them ‘as the stroogest aupports of theic newly 
created system of ander (nos. 328-5). Any thinker who considers 
‘the hitorical sequence of development whch runs through 
amitia, clegion, carpus, anivesies, cites and. imperive, and who 
Tefoses to believe that a commonwealth can permanently exist 
sine critat ¢t amcitc, will ever approve the views of thote who 
‘reat all corporate articulation ofthe State as something that may 
‘be dispensed with (no, 542). Iti true that corporations involve a 
risk of diorder; but to advocate the elimination of all corporations 
‘bn that account is to overlook the fact that it is only cole perperam 
itata that ever threaten any danger. la view of chat possible 
danger, it fs good to be cautions in sanctioning the existence ofall 
tocletics. More especially, the practice of religious confessions 
hich are of foreign origin should only be allowed in exceptional 
‘cases, But the suppresion of al ellags ia & symptoms of tyranny 
(nos. 342-4). The best constructed kingdoms find their firmest 
Support in celia et corpora; such bodies produce mont readily 
the contribucions which are meeded for dhe general well being 
nos. 345-6). 

Hildiog ch views, Bodin is even willing to argue in favour of « 
system of Extates with regular meecings, in order that a king may 
lean the withes and grievances of each ef there bodies and increase 
1s prestige by the advice and the grants which he receives from, 
their general assemblies In particular, he recommend a sytiem 
of provincial diets, and advocates its general introduction into 
France, adducing in its favour not only the example of Switzer- 
Tand, but also (and especially} that of Germany, with its fer towns 
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and ig ten circles. He holds, however, that due proportion should 
be observed jn regard to che mumber of groups and assemblies, 
Indlerioninate permissioa of all cam only lead to anarchy; and = 
limitation of guilds, for example, has been everywhere found 
iecessary (nos. 345-9). In spite of his enthusiasm, for decentrai 

sation and selfgovernment, Bodin still regards all corporate in- 
sitions as nothing mor= than voluntary creations af the #0v¢~ 
reign, which he can modify at wil In his view, the very nature of 
novercignty necessarily involves the corollaries that the tovercign 
‘Gan Do more be bound by Taw in dealing with wninesitaescllega 
‘orport than hei in dealing with individuals; that he can abrogate 
( ogutae any law he has panne regard to therm, and withdraw 
‘ny privilege be has granted; aod that he never legally needs the 
coroperation of the assemblies whose advice he consents to receive 
(Ge. 8, nos. 85-99). Ie follows thatthe existence ofall collgia and 
corpora, like that of all wniersitats, depends om a concession made 
bby the Sate; they are cocns in Republica jee cist, i. umm 
Princpis beni eco, tne qibascerporam et elegeram jut a¢ 
seen amit 33), Ont ch subrnon y e 

sovercign power can produce canssciaio [or Ii 
right of asembly] which i involved in the idea of an association, 
“and which not only includes the right of meeting, but also the right 
‘of determining. the time, place, character, and agenda of such 
‘meeting (ibid). Indeed, the authorisation of the sovereign i the 
fouree ‘of all corporate authority whatoever (no. 332). (ia 
usually granted ad ho in cach particular cate; and the amount of 
ghts conveyed in the grant i variously adjusted, according ax 
religious or secular associations are in question, and, in the latter 
cease, according a5 official oF unotical ‘colleges" are concerned 
(oon. 330-2). In any and every case, the exercise of any governing 
‘authority by a ‘college’ is only possble in virtue of its being 
Birectly conferred by the State; and it must always be subject 0 
supervision by the higher authorides ofthe State. 

Bodin’s conception of all corporations 2s Siate-insitutions hee 
comes most clearly appareat, when he proceeds to treat of the 
collegiate magiatraccs (cll magistrate judicam) as the most 
slstinguished corporations inthe State, and to ascribe to them, and 
to them alone, a jersdce af impriay &f their own's), while otter 
corporations are only allowed a power of decision in internal 
‘flair and a modem power of dicipline over their members(9.” 


7 tn the France of Bodin's sie, tbe callyine magica were partly 
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‘This tendency of Bodin to lump together collegiate magistracies 
and general aveciations will alo serve ta explain why he refuses 
tw regard an independent capacity for owning property 2s an 
ccsentil atttbute of a corporation. He admits that ‘aliquid com- 
fuse” belonge to every cowscietio; but its enough for him ifa law, 
for a particular disposition of the sovereign, assigns regular re. 
‘venues fo meet the cost of managing such common affairs as each 
may happen to have(7). We begin to discover thet the poswexion 
fa personality of its own has ceaned to be in any remse, a Decesary 
part of the idea of a corporation. Cis only 2 pussible accretion. 
{risa further illustration of Bodia’s general attitude that, when be 
comes to deal with the offences of corporations and the punishment 
lofsuch offences, he never pays any regard tothe idea that asoclae 
‘ons may have aa inberest right of existence(®). 

‘We may trace a similar view of the relations of the corporation 
to the State in other politcal writers who adopted the strict ab- 
Aoluritt conception of sovereignty. Gregoriu Tholossnus, on the 
whole, follows Bodin's line; but we may already detect, in. his 
various political writings, « bias which is even more inimical to 
the liberty of corporations(s). Boraitias elaborates, with even 
ireater logic than Bodin, a theory of cella, casera, and universe 
fates which roakes therm mere State-inseutions(ve). Arnistcus 
regard aniociations as mere divisions (classe! created by the State 
among its subjects forthe easier exercise fits governing power( 1). 
Even the theorists who sought to modify the absolutst conception 
of sovereignty were apt to regard local communities and corporate 
Vodiey as no more than administrative inxicuions—useful in 
certain circumstances, but dangerous unles they were rigorously 
limited—which the sovereign could create, transform or abolish 
in the light of his own free judgment of ther tility). Besold took 
‘more of a middle line, attempting to reconcile the aew politcal 
doctrine {of sovereignty] with the old Romanlaw theory of 
corporations(ss). The regular teachers of Natural Law were less 
friendly to aswociations; and if they thought it worth while to 
mention them at all, they always refered to allow that they 
pasewed any inherent group-authority(ug). The ecclesiastical 
‘writers on Natural Eaw were especially infiuenced by the current 


‘nancial ait o dai, party (judicial Bodie, nch atte Perlman 
cf Paca and tbe provinch pdm, Within thee facial bod there were 
sub college, eg. the main rps fre aig, wih 8 orpeee TN 
‘atin a sorporate characte de he Pros Pa 

















68 Gierke's Text: the Period down to 1650 


tendency in favour of centrasation(1s); and Suarez is conspicuowt 
stmong them for his emphatic inistence that any power of action 
which goes beyond the Emits of pure private law is reserved en- 
dre for the State(s0.. He is thos led to reject entirely the cone 
ception that auctions have a gemuine power of self-government, 
and he seeks to refer any power of making decisions which they 
ny enjoy either to an act of authorisation by the sovereign, OF 0 
a private contract made between the individual members). He 
applies the same fondamemtal principle to his interpretation of 
ccastomary law, which he regards, with the aid of «seria of forced 
fasumptions, as 2 lex faita(:8). Similarly, in creating of the right 
of taxation, he refuses to adinit the validity of any tradidon oF 
privilege which can have the effect of calling in question the 
unique authority over taxation which beloms exclusively 1 the 
State(so). He applis the same system of strict centralisation to the 
‘Church [e.g in regard to ts relations to religious orders and other 
religious associations), wien he elevates it to the dignity of 
sovereiga spiritual Seate(w) 

[B] If astociations were thus denied any public authority, and 
all such authority was vindicated exclusively for the State, it 
bbecame impodsble (0 hold that they had any inherent existence 
of their own as agaiast the Jndidsel. In effect, the abolutist 
theory of the State tended towards a view which reduced all rights, 
‘of corporations to far as they were not derived or reflected from 
the sovereignty of the State, i> the level of a system of partnership 
‘based upon individual rights. From this point of view corporations, 
like families, were often brought the rubsic of private 
‘tocietes’ oF companies(as); and Buses openly holds chat the 
rights of colgia uf corpora are only 2 matter of jar sacietis with 
certain modifications(a).* There was indeed some tendency to 
recur to the traditional [Roman-lew] cheery of corporations when 
it came to a closer examination of deviations from the normal con- 
(act of partnership, such as hospitals or sanctuaries(23); but the 
peculiarities to be found in such caves were treated as being of the 
nature of mere external accretions. Even when thinkers really 
attempted to face the fundamental question, “What personality of 
its own does the corporate Whole possess?” they generally gave 
the most superticial of answers, sometimes contenting themoelves 
with a distinction between the “collective” and the “Giatributive® 

1 Secery ida, Sere, Cully) i his context ease the simple 
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‘enjoyment of rights by 2 body of persons (24), and sometimes taking 
refige in a conception of the corporate Whole as a ‘feigned’ in- 
dividual (es). 

‘On the whole the tendency ran in favour of a merely clletive 
conception of astocations. Attempts were mad, for ezample, to 
explain the validity of the majority-principle by supposing that, 
for certain purposes and in cermin case, it was possible to identify 
Bares with ames). Those who took this view were enabled by it 
(o interpret the regularly made decisions of corporations as con 
‘ractual agreements [made by aif the members|(27}, and even 10 
bate their theory ofthe delicts {corporations om asinilar view (8). 
{We may cite an even more striking instance of suck ingenuity of 
interpretation.) By applying he idea of pertnerhip to the village 
‘community some of the ecclesiastical writers on Natural Law 
cen found themselves able to make a vigorous defence of the 
Fellowship principle in regarct to the legal position of village 
commons). 

‘Suarea [did not apply the ides of partnership so indiscriminately. 
He] deew a clearer distinction beeween the rights of a mere com- 
munity and thote of a corporation. He distinguished the com- 
maniles imperfecta, which was not organised as an iodependent 
unit, Grom the communes perfect, which was competent to de- 
velop and exercise a community-control of its members; and on 
the basis of this distinction he included local comauniies and 
corporate bodies, imperfect’ though they might be when regarded 
as pars of the polkical whole, among the communitales which, re- 
garded in themselves, were ‘perfect'so). But Suacez. himself, 
‘when he comes to investigate the real exsence of corporate groups, 
retnains in a state of vacllation. He hovers uncerianly between 
the idea uf a multiplicity of persons, reduced by contract into a 
‘unity, and the fiction of a separate personality(s!). 
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(2) The foralie iterptation,anpecialy in Altria and Gratiss 
{In opposition to this trend towards ceneralization and the abolute 
State there azose, among some of the adherents af the School of 
Natural Law, a federal theory. Developing the idea of the Sorial 
‘Contract toi logical conclusion, they sought to place associations 
‘generally onthe same natural-law bass asthe Stare tel 2nd they 
“ttormpted accordingly to vindicete for them, even when they were 
inchided in the State, an independent sphere of action which 
‘belonged to them in themaelves. 

‘The way was prepared for this view, in the course of the six- 
teenth century, by the claim (which bad been advance in practice 
in the War of Religion, and was defended in theary by the Cal- 
vinistic advocates of popular sovereignty) of a right of resistance 
If particular provinces against a tyrannical politcal authority, fa 
this conaectioa the theory prepounded by Hubert Languet 
uercied « decp and petulsinfucne, Provnct and cit 
hae held, were appointed to superintend [aleog with, and. even in 
licu ofthe national Estates and magistrates both the pact between 
the nation and God and that between Ruler and People.* They 
‘were therefore ented, and even obliged, to offer armed reisanee 
‘to the Ruler who broke his contract; and in the last resource they 
could even renounee ther allegiance 2), The succes ofthe Revolt 
of the Netherlands gave the seal of historical approval to these 
views, Two things combined to make it eay fora general federal 
theory to develop from this begincing. The genivs of the constitu 
tion of the Calvinistic churches was favourable to it; and the 
political insiutions of the Netherlands, as well ax of Switzerland 
aod Germany, supplied no jocoasiderable ground of postive law 
$n ts support. 

Te was the work of Johannes Aldbusius to give logical unity to 
the fedcrat ideas that sionmeced in the ecclesiastical and political 
Greles in which he ved, and to construct an audacious system of 
thought in which they all found their place(as). Alehusivs has 
fire grip ofthe idea that the differentia of sovereignty provides a 
clear line of division berweea the idea of the State and that of all 
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ther ancciations. Just as he ints that only a federation can 
ttand above States, 50 he denis that any part af a politi! whole, 
when once that whole has become a Suite, can ever powcss Oe 
autribut of political authority. Bt while he regards majectar an the 
highest power on earth, he none the less brings it under legal 
limits; and while he recognises it asa unity which is abvolutely in- 
divisible and inalienable, he zefuxes to make it the one and only 
‘manifestation of that power of corsmuity to control its merabers 
‘hich is always involved ia the very cxistence of human society 
On this bass, he vindicates for associations a sphere of right which 
‘belongs to wemselves, and an eeganic place inthe structure of evil 
society. So fat, we my say that hes in agreement with the orginal 
core of medieval thaogh(s4). But while medieval federalism 
stared from the unity of the Whole, Aldhusius takes his stand en 
‘Urely om the basis of natural-taw Individualism, He derives all 
social unity from a process of association which proceeds, a itwere, 
from the bottom upwards. He regards the contract of society [.e- 
the principe of parte ate creatrof he whale ate of 
wblic law and order (both in the pars, or earlier stages, of the 
tate, and in is total and final structure}. 

In the very beginning of his Patca he sketches a general theory 
‘of astocition (coneriane), which he then proceeds to apply to 
all forms of society, inchoding the State. He regards the juridical 
‘base of roca fife as consisting, in every ease, in an expressed oF 
tacit compact. By that compact a common life is brought into 
existence; the means and the power required for that common life 
are pooled; and a ruling power is instituted, capable of a 
ministering all the affairs which have been made, ia this way, 
common concern. Within this general framework, be distinguishes, 
five species of association (species consociatimat), each with its 
special functions, and each, therefore, with a special area of action 
‘and an independent audhority ofits own. They are the Family, the 
Fellowship (Gensuenchsf}, Une local community (Goneinde), the 
Province and the State. Ta this ascending series of groups, each 
Iigher sage always procecds from the one below; and thus itis 
associations, and not individuals, which are the contracting partion 
in the formation ofthe higher and larger groups. More especially, 
it i the provinces oF local coramunitis which conclude the con- 
tact of society that founds the State; and they surrender to the 
State in that act (just as che groups on which they are based have 
SSmilanly surenccred to ther) only such part of their rights an is 
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definitely required forthe purposes ofthe higher community. The 
exiience of the State is thus compatible with the survival of a 
series of conceatrically arranged groups, intervening between the 
individual and the general community, each of them = unit 
sanctioned by Natural Law, and all of them supporting and sue 
taining the greater whole. The sccial life which these groupe eajoy 
i not bestowed on them by the State: itis a le which proceeds 
from themaelves. In fact, they give rather than receive: they Are 
the fouree of the brosder forza of social Life; and while they are 
capable of living apart from the State, the State cannot live apart 
from them. They have cherefore sights of their own which belong 
inviolably to them in cheir own parccular area, even if their 
clusion in « greater whele involves a number of fimitations upon. 
their freedom. They can themacives resist tyrannical artacks upon. 
those rights by force of arms, even though this may involve a coo- 
‘ict with the authority of the State, and their officers are not only 
‘encitled, but also obliged, to protect them in thei rights, and t© 
olfer active resistance to any encroachment upon them by the 
supreme Ruler. In case of need, particular territories may even 
secede, and either submit to another Ruler or declare themselves 
independent; for since regna sniverstis bave been founded by the 
Joint action af fami, celles, pi, pide, cinatese province, each 
‘of these constituent units recovers its original liberty in the event 
(of a breach of their contract of uaion. 

In conformity with these ideas, Althusius holds that itis nec 
sary to follow a medhod of expounding political theory wt 
‘corresponds to its subject-matter. and proceeds from the lower to 
he higher. He therefore gives a detailed account ofthe rights of 
[esscr} associations before he treats of the State. He begins with 
the simple and private association (comciatio simplex et prioua) 
which unites men in pursuit of some particular common interest, 
‘This private association is depicted as having two phases or stages 
‘The firsts the natural and necessary usioo of the Family, includ- 
ing both the narrower circle of the houtcheld and the wider circle 
‘of the kin-group. The second is the Fellowship {comocioto eleg- 
rum). Althusius describes the Fellowship as a cil and volun- 
tary ‘union, constituting a rocial body: he traces it through its 
various manifestations, (fom ecclesiastical and secular rofiegia 
spuiclia 19 the college generale composed of «whole Estate; and 
be vet it with corporate autonomy acd sif-goveenment(ss). 
Having established this basis, he now proceeds t the composite 
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public association (cousristic mists ef pulls), which unites the 
timples groups in a general or universal scheme of Life (ot, as he 
‘erin it, pollen), and which i therefore aso called by the name 
of eniersiter, Ta this category—which may also be called by the 
same of como folten or political anociation—Althusivs i able, 
with the aid ofa disinctice which he draws berwoen ts ‘particular’ 
and its ‘universal’ form, to inelude both the local conamunity and 
the State(a6), 

In dealing with “particular political auociations', he begins 
with a fll account of the loeal Sommunity—the wrvestas in the 
narrower sensecf the word, in which i refers to raral and municipal 
bodies. Here he first gives » sketch of the general ingiotions 
common to both of these bodies; and be then proceeds to treat of 
the peculiar features of rurat and urban communitiefirt of all 
‘eating the development of the anioersies rustica in its tee pases 
of the tic, the poze, aad the oppidem,* and then aie 
writes erbonae from one poict of View into ‘free’, "provincial" 
and ‘mixed’ citis,t and {rom another into ‘mother-cies’ and 
‘colonies’, The general principle which he asserts is that all these 
microcosms of the politic community, rural and urben alike, 
should be regarded as pomesing a large arca of authority in their 
own right, though he admits chat the co-operation ofthe higher 
authorities is requited for the acts of small and dependent com- 

ies. Leaving these lower stages of eousctio politica partice- 
tars, Althusiun now turns to the higher stage of the unibersasfro- 
tineae, His picture ofthe Province, which professes to be based on 
the principles of Natural Law, is actually based on the model of 
‘the German territorial principality; and this wilt explain why he 
‘can both allow ita very large measure of independence, and yet, 
at the same time, make its governor the holder of sm office con- 
ferved by the amma ingeren’ ofthe whote real. 

‘Upon this basis Althusius begins his account of the State, It is 
a wxlwsalis publica caniatie prodisced by 2 contract of union be- 
tween “particular” communities; and it displays its exential 
principle in the form of a ‘majaty" which embraces all these 
communities, We have already noticed the importance which he 
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attaches to this encntial atribute of che State(a7- But in every 
other respect he is inevitably foupelled, by the very genius of the 
federal syuicm which he has developed with v0 rigorevs a 
advocate and to apply the principle that asodations are in thar 
‘irence on a level of fall equality with the State. In Fact, his 
feneral theory of corporate bodies already cootains i the germ the 
‘Whole of his theory of the State. At each of his various stages of 
association, the contract of society [by which each stage is pro- 
duced] aizcady displays its power of develeping a common lie, 
Vine ef which the participants in that Ife consticute a single 
‘body, and count aa single person. Tn every sage this develop- 
rect rerula in a power of the whole over it members; and al- 
though at the stage of the Fellowship, a2 well ws at the prior stage 
of the Family, this power is sill only a plsar prvway it rises 
the dignity ofa poeta Pbica when we come to teritorial assoc 
iont-—with the one gualifcation that it is kept within definite 
hounds in toral communities and provinces, a8 a pets publica 
Tiniata, by the authority of the higher pelses publica uniosalis 
Tn every stage, again, the authority of che whole ver its members 
tras to be regulated ‘by leper dieions et gabernaticns (over and 
athave the lgscommanizatinis);* anc this involves, from the fst 
‘distinction betwece Rulers and Ruled. In every wage, however, 
thority is only a mode of service and 2 form of eare for the wel 
fae of the community; and obedience ia simply a return for the 
[roiion ef delenc and protectin, At every tage, defor 
the community of the Ruled which ir abe true "Subject" or 
‘owner of the common authority in vive ofthat divine order of 
‘the world which is ex Aypother revealing itelf naturally in the whole 
‘ofthis patora-iaw system; and asthe true ‘Subject’ ofthe common 
authority the community i wperior to the officer entrusted with 
fio actual exercise. Just as, m the State, “majesty” ix inalienbly 
and inviolaby the property of the People, 0, in the Fllownbip, 
the elected committer of management is necessarily major ingalis, 
trier anieri clei. Inthe same way, the poverament ofa local 
community, whether such government be an individual of a 
college, poteses a jut in singer, om i anise ier; and the chief 
officer of a rural commoairy is therefore subordinate to the com 


1 Teele comunicatnsdeal with he pacing of means and Frees equied 
(or the common Ute ge: cin ol perms eal wi he rling power 
‘ecomarty inte for the adimaraoe of al he effin which, 3 Cone. 
‘qeeoce of rich pooling, have 
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_munal assembly, x5 the urban magistrate is subordinate tothe civic, 
representatives, and these arc in turn subordinate to the whole 
civic body. Similarly, again, when we come to the Province, the 
deputies of the various corporate Estates (wbich should propecly 
include, in every case a fourth “Estate of hunbandmen or Peasan'3" 
‘as well as the clergy, nobility and towns)* form an assembly of 
provincial Estates: the anent of this avembly is necesary before 
the territorial prince, or head of the province, can declare acy 
‘war, impose aay tax, proclaim any law, or undertake any othee 
rmeaiure of importance; and the attembly has also a right of re- 
sistance and revolt agsimat any governor who fails to discharge his 
dry 
‘So perfect a parallels between all asociations and all sages 
of development reduces the theory of the Corporation and the 
theory of the Stae to the position of mere aspects of a single and 
‘uniform theory ofall Society. I¢ is ue that Althusivs, following 
dence of the civilians closely, allows a number of 
rey w theory of 
‘corporations to find a place in his theory of politics. But these 
Propositions acquire a fundamentally new significance by being 
incorporated into a syatem based on the principle of Natural Law, 
‘They are all made to ft into the general idea of a contract of 
society, proceeding steadily upwards ftom the individual to the 
Sunt oun urine eri of progeny Mg: an 
sively broader social formations. There is thus no contra 
Gickonwoa the contrary, tho ful ad sinclte agreement 
between Althusiut"systers of political ideas, as it has just been. 
described, and his jurist theory of associations, as it has been 
explained in a previous section(s8).t Whetier we lock at his views 
‘in terms of politcal theory, or in termu of jurisprudence, the result 
is the same. Any diffeeence in kind between public and private 
law, between the commonwealth and a company, between the 
‘general wll and an agreemest of diflereat wills, disappears. The 
‘ne conception of the “society” or partserthip, founded om fn- 
dividual right, is made to cover the wbole of Gavupslife. Dividing 
Sse rat into the two varieties of the ssitas Sonoram and the 
sects aioe, snd then proceeding to hump together, as al belonging 
to the later of these varieties, che Family, the Fellowship, the 
1 In Sweden there wae fou Evatcr—<lerg,nsiity, lnepher aed peaact 
4 Gicke bec rf to vol rR 178 snp. oi Gas, Which 
el inched is umion, 
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local community and the Stam, this partnership conception i 

Wretched #0 far that it bat to include simultaneously both the 

simple business company and che gemuice corporate group. In 

teach and every case, the union of tea forthe purposes ofa common 

Leis regarded as producing living Group-person; and yet in the 
Yoel to be anything 


tonic idea ofthe (eedom of corporate bodies is introduced into the 
sphere ofthe Law of Nature; an inherent existences vindicated for 
‘uociations over against the State; and yet in spite of every effort 
to attain the idea of a true and onganic Group-being by the use 
of the Teutonic conception of Fellowship’, there is final fa 

to make either the State or the corporation a whole which i 
really one, and can awert itel€ against the individual in the 
strength of is own inherent existence. 

Tn the expution of a genecal theory of society based on the 
principles of Natural Caw, Althesius had shown himself far in 
Advance ofhis age; but some degree of appreniraation to hisaystern 
of thought was really jnevitable for every thinker who senously 
believe that the State was derived from # contract of society. If 
a contractual agreement between individuals had power enough 
to produce a sovereign commonwealth, if must also possess che 
fewer of producing Felembips and iocal communities, The 

tate, by ft posiive law, might make the formation of corporate 
borics subject tots previous consent: it might, by the same zneans, 
limit the right of such bodies afer they had been actually formed: 
‘but the essential source of the existence of associations and thelt 
particulac form of common lie remained an act of voluntary 
agreement among. the members themselves. Associations too had a 
‘sass in Natural Law: they were cocval with and akin o the State: 
and like individuals they might be regarded, not a the creatures, 
but eather as the living timbs, of the ultimate social Whole. There 
‘were same political theorists who, following this line of thought, 
described any State which transcended the bounds fa simple City” 
State asa resboblcecomporia (gs). There were other who, adbering 
ther wholly or in part to the federal scheme of Althusius, inter- 
poted a gradually ascending series of associations between the 
individual and the State(qo) A similar point of view was occasion- 
ally adopted even by weiters whote gencral political tendency 
showed a definite hostility to corporations(a®). But whatever the 
particular poiat of view, individualism was the general basis; and 
whenever the question aries, iz any of these connections, “What 
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is the Inward ewence of a community?” the individualistic 
presses of the argument always lend inevitably to the obvious 
Sawer, "thas the character of a partnersbip"(¢z)- 

Tt was a factor of primary importance that Grotius gave his 
adhesion, tome eneaua points, to the federal theory. Like the 
{follower of that theory, he held that the various elements ia the 
seructuce of civil society were based on the same naturablaw 
foundation of contract as the State facit. Ta the second book nf 

Baile Pos, wncee he deal with the eiferent tet to 
of property (dominion) and authority (inperiom), be 
‘makes a division, in the courte of the hfth chapter, between theee 
primary methods of acquising 2 Tight over another ponon. The 
fists procreauon, which isthe bats of parental ight: the second 
4s conttac, or consms the third fs delice, which explains the iz 
Position of slavery om persons or peoples by way of punishanent, 
{The second (or contractual) bast of the acquisition of jr in pre 
sonar is father divided imo cenrcatio and nbjee. From the 
contract of eensaitio Grotins derives first marrage (§§8-16), and 
thea all the other forms of cousctalc, both juice and pros. 
Under the head of ‘public associations’ he includes both dhe com 
tociata in prptan und the consacati ex pops [the federation}; 
bout while giving the State fwhedher federal or unitary) x special 
position Under this head as veneer perfeissina, bx alo includes 
Under it the seceartner popula (i. international organitaton) 
(8517-25) (43). The contract of sutyecti he sakes the bass Both of 
‘he Fights of the master under the system of private law (in the 
satter of slavery and adrogaticn®) apd of the rights of the Ruler 
tender the stem of public lw. 

“This scheme is in some respects opposed to that of Aldiuivy 
Grotius eecogniss that there are other methods besides conse 
bby which power can be initially acquired. Again (even in the 
sphere of conus] he holds that subject, s well a consi, 
Jka the effect of maposing an orginal obligaioa; and he proceeds, 
‘pon this basis, to make 2 general division of all formas of social 
‘ouping into secicaes sine tnarquaiale aad nce incequcer 4s 
‘Hut while, in both of these weys, he lays 2 broader foundation 
‘an his predecemcr, the theory which fe builds upon i sail a 
‘Benecal nacural-lawedheory of sociesy at Darge, im just che same way 
a that of Alekusius. Tt embraces the whote area of legal con- 
nections between persoas, whether under private or under public 

7 Advontcn i ibe adoption cf x independent penos, redecag hi tox 
pendent wats (Ae font 
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lew: it includes the theory of the State as simply » part (if the 
‘Gnal and culmizating part) of im grocral range. Tt is'a theory of 
society which permits asotiationt (9 enjoy an inherent and ine 
dependent common life as against the State; indeed it may even 
be said to make the body politic itself nothing more than a secicier 
immortals ef perpen compoced of pasts which are commonvealths 
themselves. Noze of these parts can be separated from the Whole 

nets wl: any of tem may leave it, fa case of moed, by its 
eral act. This involves a jus partis ad 1 huendam which i 
ioe to the jes ergoris ix port; and Grotis jutfics wach priority 
Dy the siguificane argument "gui par wir je god ante sociale 
Anita haba, eps no te’). 

Bar every society, including the State, is regarded as deriving 
4a existence, i the last resort, Gom the Individual; and none of 
them rises ubove the level of & system of relations established by 
agreement between the owners of individual rights. Grotus is 00 
nvore able than other thinkers to establish a firm and logical Fine 
of division betwee. partmership aad corporation, Every local 
community or Fellowship, lke the Stace itself is sismply a species 
of neiates 46). If, aobwithacanding, there appears on the scene & 
Whole, which is comparable to a natural body, with « 

‘continues through all the change ofits merabers(a), the appear- 
‘ance of such a Whole is attbuted solely and simply to the effec 
‘of those provisions in the contract of wooety which were designed 
to recuse this object. We have already coticed » primary principle 
Which Grotius enunciates in this counection, He ascribes the 
validity ‘of the majocity-principle (0 an agreement (which, he 
holds, i to be asiomed in every eate) chat the majority isto count 
19 equal to the Whole in dealing with the affairs of any atsociae 
‘ion(48), For dhe reat we can only say that he makes all the righis 
and duties of corporate bodies depend upon x mere dilference 
between the ‘collective’ and the ‘distributive’ aspect of a group 
of individuals.* This in made co explain why the same associated 

















Sunmtssing the anpomeat af Gite atthe print, we may say (1) Chat 
1 whole oaly emerges fo Gratien when, and iz 90 ray hare wa specie 
Sgrecnen tt the wale sal ct (a) at be binve t anerginal epee 
Atreercat, in all groupe, empowesng the ejay wo act for the woke a 
lng wih groupatuin; (3) dat fi be kal what groupaffay are, the 
‘tly ana be gives that hey neal Can fae wich cas br brought andor 
2 cllectve paint of ew, 2 contested wha dincibutive—ie, they are afare 
(ht belong to all eke an anced sch afc at beng to all at 
nee 
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individuals who possess rights ut exversi have no lot or shaze in 
‘hove rights af singe ffs made t explain why the debt ofthe 
tndestat, om the principles of Natural Law, cannot be » ground 
for the Kabilty of sxgeits): itis made to explain why, in the 
reatier of delica, the gut of the community cannot be prommed 
ofthe individual members when regarded 8 individualsse). But 
‘while the entrar thes receives tome meature of recognition as 
2 separate penon, it really remains throughout an aggregate of 
individuals, which is caly integrated into a unity in certain definite 
legal connections(s1. Az acon as we reach the point at which 
this artificial and juristic mode of thought ceases to be applied, 
‘we find at once that itis only individuals who really and truly 
ease) 








(3) The interpreaion of Haber 
We have seen (fom the preceding argument, first that there was 
a current, arsing ftom the oaturallaw theory of Sovereignty, 
Which made strongly towards the absolutism of the State, and 
secondly that there was also a strong countercurrent, procentiog 
from the natural-law theory of Contract, which made in the op- 
uxite direction, We have now to notice how Hobbes, once more,¢ 
defeated this oppoting tendency by using against it its own argu 
‘mnt of Contract(ss) 

Hettesaptics hs own tary of conan ony whe Site, 
bbut also to all other groups. His general view of asociatins is that 
they are partnership bodies, analogous to the State, which owe 
their existence to contract. Starting (rom the category of Sytem’, 
fn the sense of' union of a number of persons for an abject common 
to them alt, he draws a distinction between systems which are 
tegularia and chore which are ireguaria, using as hia erterion the 
fact of the presence or absence of a ‘representative person’. The 
regular system are then subdivided into Syelomate ehsolula soe 
independemic, which aze subject to no authority but their own 
‘representative penton’, and Systmata mberdnta, which are 
subject—not only a8 regards their members, but also as regards 
their “representative person'—to the authority of the State. The 





+ "Ones more"—beeans, a8 we have areuy sen a he end of 4, Hobe 
te the doetrine of Cantrch age Oe ease of popula sore which it 
Ibad Bitherto bea wai o mapper, jt aa eve be shown fo have ame the 
‘Sinedocrisaf Contract agate exe of Groupighr which tha hero 
‘red to vinden. 
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fist of these two ibdivisions includes only States. The sccond 
subdivision may again be subdivided imo coura publica 
which “ab aucontate nvinae eatt ciate coutivle sant", add 
cerpore prista, which “ab ign ciibus vel axcorte ofigua exranes 
‘onsen’. All earpora prceis are lcte, provided that « ciate 
(Prabanna: otherwise Sey are Wii. Stent rberdinate may aso 
‘be subdivided, from another point of view, and according to the 
saturt of the object pursued, into fruiwiar, oppid, umiveslts, 
failgie une ecclenie. Thee other gulbdivisions ay aso be added to 
thete five—great merchant companies powesing monopolies 
Aeallegia mereatoran ad reguianda nopotie): Sytemata sabordincla fre 
lempore prasfnite cnstitia, woch as, ef. assemblice of deputies 
convened by the King in order that he may take counsel with 
‘them, ‘tanguam comune persons cies emo rypracsnitara"; and finally 
auc fo far nthe Sat Ye them with personaly of 

i owne® 

We now come to Spslemste inegularis. They are either unions 
{Jindera) which have eo wus fren, or assemblies (conctful) 
Without any definite organisatioa or tystem of mutual obligation, 
Te depends on the purpose of the individuals concerned whether 
they are allowed of forbidden, tn general, special combinations 
and unions for mutual protection among the citizens of a State are 
superflaous and questionable, because the State civim omnis 
foots commune est; and therefore they are forbidden as cen- 
‘jurtinaes el factines. The sizaple act of assernolng fora legal and 
‘overt putpoic, €.. for a festive procesion or a theatrical repre- 
sentation, is in itself permissible; but even this ceaves 10 be 
allowable ifa greater number than the ubject requires ae gathered 
‘together, oF if the State issues a prohibition. 

According to these views, the erie of astocinti 
‘eventially on the same aatural power of associat 
created the State, True, any Liberty of association (Le, the right 
(a create associations] only exists in 30 far as the State atlows it to 
0 20; nor can we speak of any independent right of groups, a 
against the State, any more than we can spenk of such a right of 
individuals. Bue the life of Symes sabordingt is nota derivative 
life, which proceeds exclusively from dhe State; we may rather 
say that such bodies, lie the Stae, have to some degree theiv own 
necesity or utily(si). Ox the other hand, while the ecient of 

* So ar, in other words, at they ae ic by he ls in he positon ef the 
‘oman fai withthe benji ons soprmectative po 
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4 group cae thos proceed from a force which is isheremt in its 
members, i is imponible for a group to genecate from itl? any 
axtioriy to control those member. Im the act of making a 
polieal contract, all individuals transfected to the Ruler uncon- 
ditionally all power of every sort; and while they may sill pottest 
2 capacity of combination for paricular objects, even after they 
Ihave made that transference, they have no longer any power 10 
bestow. It fallow that the powers of corporate bodies, $0 fat as 
they enjoy any powers are realy powers of dhe State, which thas 
entrusted to them. Following this hve of argument, Hobbes iaists 
that the whole of the potas of subordinate Group-persons is a 
power derived from, and deverzsined by, the State. He refusct 10 
allow that any man can represent any tection ofthe People further 
than the State (cus persona cwnctirem persone et) thinks fit that he 
should. He holds that the powers belonging to any agent of a 
Corporate authority are determined, aot by a coramission proceed- 
ing or the communi, the corporate tay) Et aly by 
precept or charters is sovereige, and partly 
senecal laws of the State(ss). Otherwine there aris a State within 
the State (enies in estat), and the uty of the State is rent in 
‘wo, I¢follows that the ‘system’ and its members are alike immedi- 
ately subject (othe authority of the State: ‘Syutems ef menbren con- 
ives ai, T follows again that, while dhe sovereign is judge in his 
own cane in any sens abslucom, disputes between a systema sab- 
ordinalam anit one of ts members must be settled in che courts of the 
State, Ta the same way claims of the ‘eystea" against its members 
must be made effective by the procest of an ordinary action at law, 
and not by the exercise of any compuliory power supposed to 
belong to the ‘sysemn’ (36). 

With the authocity of the corporation thus absorbed in that of 
the State, Hobbes is able, as he proceeds with his argument, 20 ft 
both State and association into the same framework of 2 general 
theory of Society at large, without any sacrifice of his cardinal 
Principle of political absolutism. 

Tn hi theory of corporations, as in his theory ofthe State, the 
‘central conception is that of the unity of group-peronality. He 
regards the exence of every Spiioea reglare as consisting’ iu the 
‘tamea cas (or aif) whach is ereated by the appointment 
‘of one man, ar one bedy of men, to be the fesena repracinte- 
fina of a mulieade. The basis of this view is a general theory of 
“perons, authors, and things personated’, which comes in the 
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sieeath chapter of his Leviathan. According to that theory, a 
‘pessoa ia ome who acts. One who act in his own name is foond 
Profria soe atzrabs; obe who acts inthe name of another itp 
ona gu, xj namin ot repecsenaica. Tn relation to the repte- 
‘sentative person, regarded as air or agent, the person represcated 
is eater and the Fight to act is aaserias. In virtue of such 
atorita the action of the aca is reckoned for legal purpoucs a 
Deing the action of the exter, except that, when the authority i 
aly a pretended and not a real authority, the ctr Rimoelf incurs 
4 personal obligation. Only aligid gud intig! can be a person; 
Ibut what is represented (axis persons geri) necd not poses 
intelligence, In that case, however, it cannot be an avttor. Thus 
‘when an inanimate thing, auch at a chusch, a howpital, or a bridge, 
'y pervonated, the rector, master, ot overseer isthe perma reprer: 
sentative of tat thing: bv it is not the thing personated which is 
Ihere the aactr—i is the owners, or governor, of that thing, In 
the same way, itis not the chil, but the State, which isthe actor of 
the representative persouality of the guardian. Similarly, when 
the gods ofthe heathen were personated in tines past, the necessary 
sures: proceeded from the Stare. On Ure other hand, a raulitude 
cof men ray form 2 single person (without any intervention of the 
State] by acting as aacior and giving an ‘authority? to represent 
them into the bands of one man or penton. Here, as Hobbes says, 
‘itis the “unity” ofthe represeter, not the “unity” of the repre 
sented, that maketh the peson “one”, and “unity” cannot 
‘otherwie be understood in multitude’. But xince each individual, 
jn much a group, is sac of the common aver, the words and acts 
of this persona reproceniatve are considered asthe words and acts of 
all individuals taken singly. Iie be an assembly of men, and not 
a single man, who is authorised as acer or perona, ‘tune 208 party 
‘ejeris cepienda st pro soe personce; otherwise this dtr person? 
would be mote, as & indeed actualy the cave when the voting is 
equal, 

‘In this way, and by this delegation ofthe power of decision to 4 
representative, there arises the artificial personality of corpora 
fetta, in which "hare oo acts amas fetonar: zeit smiven'. There 
1s no intrinsic differcuce between the personality of the State and 
‘that of othee groups, cxorpt tach a8 atisea from the wubjection of 
the lanes tothe power of the former. But that one difference is the 
parent of others. Ia contrast with the allembracing representa 
tion of his rubjects by the Ruler, the representation of the member 
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of a syste nubordinatur isi every case Kimited to certs rebut 
Cditaw deerminatis. Again, a tubocdinate group-pesonalty [just 
‘sitmay be imited in the range ts purpotes) my alao be limited 
jn its duration; and Hohbes accordingly ascribe: a temporary 
(prs cies omnes reproctmions tO an ssembly of popular repre: 
sentatives conveked by a monarch. athe seme way, he speals of 
4 peresa tatas famice as vested in the patefoniis [or the tne 
beicg]. 

Tndealing with asociaNons, a i dealing with States, Hobbes 
draws a clea line of division between moearchical od republican 
cconatitutions. The absolut teadency of his thought leaves 0 
rood in asociaions, any more than it dors in the State, for a 
plurality of organs, with a constitutional division of functions, The 
persona Syrematis is dhercfore, in every case, either wats hime oF 
Imus cita(s9). On one point, however, Hobbes admit a difer- 
tence between the legal irplicaions of government by asingle man, 
and those of government by a single body of men. The potst ura 
cn the effect of acts undertaken by a cepreseatative person which 
fo beyond the limits set to his antoritr by the law and the con~ 
Sttution. Any action of a repreeatative person which is ina 
Aine sx foc wines hominis cara Stee centtan!; 
but no man carties any ‘penton’ other than his own if he under 
takes action which is aire tiie. Tt follows that ve unauthorised 
faction of a single wan who represents a sytem i, in every cate, 
Is own action, and his own action only, Tt cannot be ascribed 
the nystern, and it cannot be asesbed to any of ts members, But 
ifthe "penn" representing the natem be an atembly, a diffrent 
resul # involved. Any cde ofthat auembly which goes beyond 
the bounds of i competence is also an action of the system iself, 
as a whole, because the ystern is identical with the majority [of 
voter in the assembly). Not only 20, but it is also an action 
‘of every individwal who co-opersted ini, though iis not an action. 
‘oF those who opposed it, oof those who were absent when it was, 
lusdertaken, Hobbes applies this view particularly to dees, He 
regaris the delict of « single representative governor ofa ‘system’ 
as only the delict ofa single person, on the ground that no power 
of repracntation can give the representative a right to commit 
unauthorised actions; and he therefore holds that this single person 
Alone is rubject to ponishmest. On the other hand he regards the 
elit of a representative auscmbly a2 being simulancously = 
lict ofthe on Stone and a dict ofthe individual ofeuders(32). 
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Corporal punishment must therefore be inSicted on the individuals 
‘who jain im the act; but since individuals only can be pusished 
in that way, the system itself must slan undergo, in addi 
punishment of which ccems caper et. A dseitio Syiematis may 
therefore be pronounced against 2 copes Atti, at a form of 
<apital ponishment; ora fine may be Sevied upon amy funds which 
it may panes. 

eis not only to delics, but alto to debts, that Hobbes applies 
this distinction. IF am individual who represents x system con 
tracts a laan, only he shoold incur liability and repay the lean, 
‘oel ex commun theraro ott ex peasie propria’. He cannot make 
‘other liable for his debt; and thus che ereditor can only sue the 
ersona Sytemats contraken: who conronts him visibly as x natural 
erion, If, however, a cv is the borrower, all who have voted 
for concracting the loan ace severally Uable, when the creditor is 
Aan exeneus; but when the debt is owed to a member, solu ces 
‘ue, i, ip Sprema, roast answer for it. IFit cannot answer, 
bectuse there are na'cammon funds, then the creditor, who is 
Dinself « member of dhe cera mast put the lox down co his own 
account; for he mut have been aware, at the Gime when be Jent 
the money, even if he voted againgt its being borrowed o wert 
abyent fom the voting, that he was also incurring a debt in his 
capacity of member(s. 

tis obvious that these deductions, some of which are not very 
itominating, are based upon aa extremely individualistic point of 
view. Every form of group-personality is divlved into represent. 
ing and represented individuals. Whenever an individual is vested 
with any right, or charged with any duty, by his own act or by the 
act of others, his involved with the whole of his personality. Where 
‘r0ups are in questin, it is only by the ter de force of idemtiying 
fan astembly with the changing majority of the individuals ho 
compose it that Hobbes is able in some degree to disengage the 
idea of a corporate ‘Subject’ of righte and duties from the ine 
ividual merabess of the group. With all its imperfections, however, 
the atoraitic and mechanical construction of Syunate nbordinata 
which appears in his theory has a historical igniicance of is own. 
Hre was the fist to introduce into che thecry of Narural Law 
conception of Group-perion, which vas not simply borrowed 
from the civilian or Roman-iaw theory of corporations, but waa 
‘geauincly deduced from the actual prineipies of Natural Law and 
Ihe was the fax to make such a conception the pivot both ef public 
Jaw and of the law of coxporations. 
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UL. GROUPS ADOVE THE STATE 

“When vie come to asociations which transcend the State, we find 
the naturaliaw theory of Sovereignty incompatible with any idea 
‘of a Super Ste [.e. aay idea ofan international or federal pobtical 
ryrtem], but compatible with the idea of m social bond of comuction 
Setoves Str Tie, the idea of a fee parmership). 

"The rnedieval idea of « world-monarchy was an idea foreign to 
the thinkers ofthe School of Natural Law, They left tothe publi 
ia af the Holy Roman Empire the ask of consigually reinvoking, 
fn reams of paper, the nwubstantial ghost of the eld tmperim 
tmundi(6o, but they rade the indestructible germ of that dying 
{stem of thought yield the new and fraefl idea of isterntinal 
ci. After the end ofthe sxtocath century, it became the habit 
fof thinker 10 explain the abligatory fore of js geatom by a soieter 
iamdion, ia which the original and iocxtingaishable unity of the 
hhuman race was supposed t0 have survived ev hove 
rcignty had passed to the separate nations(6:). Ieraust be admitted 
that the fack of any clear distction between partnership ad 
Cerporton prevented a clear coaxelon of te characte this 
society of Stats. On the tendency continually 1e- 
appeared (© harden internatioeal sociey Into a woeidSiate, aad 
fo arm ie with the authority of a SuperState organised on Re- 
publican lines(6): othe other, the stricter advocates of the theory 
of savercigmty rejected in tte any idea of natural community 
iting all Seates together(69). But the doctrine which held the 
field, and determined the future of interaational law, wasadocttine 
Which steadily clung to the view that there was'@ natural-law 
connection between all nations, and that this connection, while it 
didnot issue in any autherity exercised by the Whole over its 
parts, at any rate favolved a system of mutual social rights and 
utin(6a. From this point of view international law was conccived 
a x low binding intr ar upon States which were all in a state of 
nature in virte of their sovereignty, and binding upon them in 
‘caactly the same way as the pre-political Law of Nature had bees 
binding upon individuals whes they were living in a state of 
nature, The tendency of contemporary thooght, which regarded 
All positive law asthe product of Sate-legulation,* deprived inter~ 

1 Inthe viw of Gir, exprmed in his werk 38 Alba (oe Appendix TD), 
ew ot peda byte Ba ete ene te ar section of 

‘hut coesmuniy (beter nach oeson e maeatedSvcoy by mage, 
Se declare! by wn erga ofthe cenznsiy append fr tat pap) ot at 
hte tel bet thn there aed, necenary Lat oid, om hs 
oie of view pee lw SoS cure, ie prodact  Stxedegeleon, 
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national law of any positive character, but gave toi, in exchange, 
the sanction of pure Nararal Law. 

Ie the theory of Natural Law were to remain true to is concep- 
‘ion of sovercignty, it could never admit a federal combination 
of particular States [any more than it could admit a general society 
‘ofall States} tothe position of s Super-State. The conception of the 
Jederal State, which was desived by Bevold and Hoge, as we have 
Ihad occasion to notice ebewhcre,* from the postive public law of 
the Holy Romaz Empire, could not grow on natwral-law sol 
indeed we may even say that it has only maintained its existence 
in modern thought by dint ofa constant and bitter straggle with 
[Natural Law. The natural Jaw theory beld rigorously to the pit 
ciple that it was only the Whole or the part (of federation] which, 
could ever be a State, and that both could mot be simultaneously 
States. A federation must therefore be a case cther of a single 
‘unitary State with a corporative structore, or of a system of co 
tact between sovereign Statcr resting on" the same basis as io 
ternational law (5). But wien the natural-law theorists proceeded 
(6 apply this idea—treating Germany asa unitary State, and then 

acing the United Nethelands, the Swie Conederation andthe 

Tose Laces sy nie eee conten et 
the same indiscriminate rubric of fodes oF contract—they found 
‘themselves enabled, by the very elasticity and ambiguity of their 
conception of partnership, to glide insesibly into the use of terms 
and ideas drawn from the law of corporations(66}. Gratis even 
joes o far as to draw a distinction of principle between mere 
{tact of confederation and organised unions of Stater—disingul 
ing further, among the later, betweea a union af States under & 
common head and a federation of States which has been trans- 
formed, by a foes axcsrimen, into a Systems cvitaam or Corpus 
satfeceratoran(67). Wether the inviclability which he vindicates 
for the sovereignty of the several States (each of which isto remain 
in itll a Setar perficto) can in any way be combined with 
their inclusion ia a union of so corporate a character is « question 





























which i left unanswered. 
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I, GROUPS PARALLEL WITH THE STATE 

‘The Charck 
its emeepon 





10 recognise 
‘auociations as able to exist side 5y side with the State, IF che 
[otetes amma abeolvis ascribed (0 the State was to be a veal 
fact, al other asocicions runt ncowtarly be contained in the 
State, and they mst acczsariy be subject to is power. 

‘But what was to be suid, in that case, ofthe relation of the State 
to the Church? Here the School of Natural Law hd to face the 
seat problem whether the Church was to remain ounide ita 
ieneral scheme of ideas, of whether it was to be induded, like 
other bodies, within the limits of that scheme. 

From the Catholic point of view, the Chured stood outide the 
domain of Natural Law. The Catholic doctrine of Natural Law, 
equally wih all postive jurispratence which was coloured by 
Catholic tendencies, maintained the medieval cheory of the two 
‘words * and it therefore vt the Curch, asa spiritual State which 
‘was independent and complete im sel, over againt the secular 
State, In the naturablaw systens of the Dominicans and the 
Jesuits, the relations between the Sate and the Church were made 
‘o depend entirely on the Fundamental distinction which they drew 
between a human structure created by contract in virtue of 
Natural Law and 2 divine and supernatural institution. The 
Church was regarded at che eriginal and innate 'Subject’ of an 
{inherent sovereign authority which, by the dispensation of God, 
‘was monarchical in chacacter aad universal im scope, and wat 
vested immediately by Him in the penion by whom it was et- 
sscised at any given moment (62). AS the higher of two separate 
sovercigntes, this spiriteal authority wes superior co the political, 
and therefore political sovercignty was fundamentally not sove~ 
Feigoty at all. Political sovereignty might indeed seem to be waft 
guarded by a formala, commonly used by the more moderate 
‘orialita after the days of Bellarmine, which makes the primacy 
of the Church expretiself, where it touches the secular sphere, 
only in the form of poustes indica; bat the safeguard is more 
Apparent than real 6). True some voices were raised, even in the 
sphere of Catholic dectine, in ‘0 the theory of ecclesi- 
‘stical supremacy. It was angued that the State pamcated a jar 
* Ler itdidaguied he rwondependeat her pias and merle 
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striven analogous to that of the Church, and the ides of the aub- 
trdination of it authority to thet of the Church was accordingly 
rejected. Rut evenso the Church was always regarded ar aweparate 
spictual State, a pate or sceas perfect, wth a sovereign POWEE 
covordivate with that ofthe State. There were owoscparats POWeT; 
fach of them was independent ic is) own sphere; and the OWo 
were simply connected by mutual allanze(7e). 

On the Protertant side too, after the early ferment of the Re- 
formation had subsided, the old medieval idea of two potelaiet 
<dutinctae continued for some time to survive, and to hold un~ 
challenged sway in theory. There was only one difference. Holding, 
tu they did, thatthe one universal invisible Church was wot x Jegal 
institution,” and believing, accordingly, that the Church only 
manifested itself 23 a legally organised association in the forza of & 
territorial Church, Protestant thinkers were fre from any idea that 
the posiestion of the two powers could be divided between two 
separate external autborties(). 

Tn the Lutheran Church, the view which came more and mote 
(o prevail was to the effect chat the one divinely appointed 
authority [the Prince] was called to the exercise of rgimen in 
things spiritual as well as temporal, but that he posened the two 
powers by different legal titles, and was bound to exercise them 
Aacconding to different Laws, through diferest organs, and aubject 
to differeat limitations imposed by the rights of the general com= 
munity. In this view the State and the Church appeared as 
separate social organisms, with wovereiga powers of different 
origins; only they were united, jus as two States may be joined 
‘under a system of personal uaica, by having a 
point of view found juristic expresion in the 
the theory ofthe three Estates* (73). 

‘A more definite breach with the medieval system of canon law 
‘was marked by the theory which teiuraphed ig the Reformed 
Church of Calvin. Based on the congregational principle (Ge- 


We suy cll the Lateran ees woe olin pasty’. Thre spi, 
tn the senae that Chueh and Stats we on a party asia arguing, Wi 
Aiferent sovereign suhorions correponding 10 Sacie Gifrent charsclar at 
‘rgwohations; but the parity quale, wed hugh quuliied, by tbe uaion of 
Ihe two authoritas fo ne hase The epacapal tpn, fo whi the prince 
mom pls, sa jcc expres of (his Quaid parity: the ejtem of 
tbe thee Eset ix which he cery are separate Elae, but have a act 
‘wl the other so ins nagle State tae dhe prem mutbity ofthe priate 
Banter jute eprom 
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meindeprincig), Calviniw none the less continued to held, Tike 
LLutheraniam ‘and Catholicism, the theoty of the double ‘polity’ 
but uelke the Lucherans, the Calviniss vested the united exercise 
of the two power notin the Head, but fn the whole Body, of the 
community. They regarded the People as posvasing both  tem- 
oral anda spicicual svereigary, which were in some sort co” 
‘ordinate with one another, and they made each ofthe two acparate 
sovereigntiesisue in 3 corresponding sevice of group-organs(7a). 
‘We have noticed, in iu various phases, the idea of dualism be- 
‘oreea Gharch and State. Uc was impousible for the theory of 
[Natural Law, at it moved onward wit culmination, to assimilate 
fuch an idea.” On the contrary, it found iself forced, by the sheer 
ecessity of keeping is logical system intact, to pres the Church, 
Like other bodies, into the common mould ofits theory ofthe State. 
‘The tak was the easier because the development ofthe Protestant 
system of the State-Chureh had already provided the theorist wich 
tbaia in actual fact. The Church had alrealy been incorporated 
into the State in practice. Tt oply remained to incorporate i aso 
in theory. Such incorporation of the Church in the State was moat 
stadily achieved by those who held the purely “territorial” view 
‘of the Church.* From the beginning of te Reformation this view 
‘had always found supporters; and it naturally became an obvious 
«axiom of political theory as soon as thinker grasped, and presied 
19 its logical conclutioes, the conceptiog of sovereignty which made 
it the one and only fore of social authority. This teritoial view 
climinates not only the coaception of a spiritual State, but also 
‘ny canception of a spirieual authority. For it there és no ocber 








' Giese we, inthe feowing argument, 2 dixinetion berween thre forme 
of eccleanticnl onfanatin whch & eascaae in German tboaght, (3) "Gok 
legilien' (formulated accendig to the Nav Explst Ditmar, under the 
‘Mtne by Plalfia 1742" at henry “Unt the fra} vise church ia purely 
wolbnazy suciton (claghe) formed by eootract, Fy which be Rapreme 
‘Nuhosty rota withthe whsle body uf the mesabers ad Ut thee cage 
‘tate hin no ade relaions to the church than thaw wich etn 6 anyother 
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Authority, even io ceclesianical affain, than the unique and in- 
Aivisible majesty of the Statec7d. As an invisible community, the 
Church is a kingdom by itcif To ies external and legal mani- 
festaton, is a Sete-insticution; spiritual office isa parculac sort 
‘af State-office; and spiicual propery is State-property devoted 0 
8 particulae object® (7s). Views of this genceal character are com- 
patible with very divergent conceptions of the Limits to which the 
authority of the State shou!d be sabject in the area of religious hf. 
‘The territorial sytem can equally find room both for theories of 
ious persecution and for theeeies of Kiberty of conscience 6), 
[But the ie between peniecution and toleration is not a question 
‘of the boundary tobe drawn between Church and State, [tis only 
41 question of the houndary tobe drawn berween the State and the 
Individual 

“Meanwhile the purely territorial system came into eolsion 
with the natural-law doctrine of the contract of yocety. ff gueh & 
Contract could produce social bodies, why should mot a religious 
lauociation be the product of “league and covenant between 
believers? The question did not stay long for an answer. As early 
4 the seveneeenth century we alresdy find thinkers of the Schoo! 
‘of Natural Law holding the view which has since been given the 
name of ‘collegiaisn'. It is a view of the Church as based om a 
separate ecclesiastical contract of society. Itita view which makes 
it one ofthe asiociations contained és the State, 

‘At first this view can hardly be said to have come into actual 
conflict with the “territorial” system. On the contrary, it eather 
served as a foundation and support for territorial ambitions, We 
dave wo remember that a formula had already been found, ap- 
plicable to all the associations contained in the State, which made 
‘it pomible to combine two different ideas—the idea that they 
derived theit existence from a voluntary contract of union, aod 
the idea that they derived their authority from ihe authority of 
the State. On this basis, it was easy to asume that dhere wae alm) & 
religious contract of unioe, aod that this contract, ike other ssa 
contacts, could indeed produce 2 society, but not au authority 
‘Thia line of thought may be traced particularly in Grotus’ work 
De Inperio saenaron potentan ccs sere’r7), which sketches a 
<collegiabteritoria system of Natural Lave for the Chusch. This 
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Mera eat Peal Pianpy, Book 0%, ©. “OF Religion Bratlanenent’ 
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system, we have to admit, docs not ahogether iquare with Grotivs’ 
{general theory of corporations, ast was described a few pages back. 
‘Gn the contrary the De Inpris shows 2 fa lee Wberal stitade 
the rights of atsociations, though the weiter secks tp conceal hin 
departure from his earlier views by making an artificial distinction 
between the various species of weial authority. In the scheme of 
ideas whieh he now propounds, all regimen is cither dcimm of 
castiutioen. (2) The Sint form of regimen imposes 20 wort of 
obligation: at the most, it cither gives advice, qua *erarium, or it 
feauncintes some existing obligation, qua declaration. (2) Reginen 
‘enstintiges, on the other hand, i 3 real source of obliga 
‘but it cam only iexpote that obfigation either ex consumo #z 0h 
npr. (a) Regimen ex conseass arises from the binding force of 
contracts, Tn the fist instance, therefore, it can only bind the 
cooseating parties; but secondarily, and indirectly, it may also bind 
‘those who are not consenting partic, if and provided that they 00 
are members of the aniersies, and if the majo pos of this wnversitas 
Si 9 deca Wak ey Bi ie matinee = 
. Even 30, the obligation does aot arise from any 
Ripley of the mace, ‘onder de atone lee, oor ml pert 
‘ment gute ars ta, ordinari ad Bowam taies"(78). (8) Regimen ox 4 
iperi [a9 distinct ftom cegimen ex consesn) “obliga! ex of inriseca 
supereminetiae sane", Tt is either supreme or supra infeius, The 
Ther species may aguin be subdivided. It is ether #& mprene 
‘enanans (in which case itis sometimes only sigetiaes, but some~ 
times alto couctinam), ox it is aliande orton habeas, But itis only the 
paterfamilios, and (to ales extent) ve guardian and the teacher, 
who possess an intrinsic imperiom which ix not derived from the 
fovereigaty of the State [i which alivade ota habe). 

Ta accordance with this scheme, Grotiss ivens Uhe Feces (xs 
® cats which is not only permitted, but also instituted, by the law 
of Ged) with all eataral rights of a exirsitat Iga, including the 
sight to exercie a regimen conrtinaioam er cozenst: but he will ot 
allow it a reginen inpeetinn(ye). To the clergy, as Betinet from 
the Church, he cefats to allow even an imperna conttinen: they 
Ihave merely a faculty of sve, sach 1 belangs to a physician 0} 
All real authority, io ecclesiastical av well 23 in civil matter, is 
reserved for the political sovereign; and his saws pluses must 
necessarily, on the principles of Natoral Law, and by its very 
nature ofa unique and universal authority, embrace things 
sacred 25 well at profane(@:). Sizilar views had been developed 
by other weitere previous to Grotius(ta); but it was an almost 
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‘contemporary wniter, Canring, who exprened most vigorously the 
_gencral idea thatthe Curch so separate State, bt a corporation 
Contained in the Seate(6)- 

Collegiaism, however, was destined co become the definice 
enemy of teritrialson, at s008 a8 thinkers began to argue fom 
the doctrine ofa contract of society to the existance ofan inherent 
social authority belonging to ausciatons, In that cave the au- 
thority of the Church, lie that of other asicciations, could be re- 
garded as 3 corporate authority, subject indeed to political 
overcigney, bue none the lea rooted and grounded fa the very fact 
of ecclesiastical society, and independent ia its own area. Ghibert 
‘Voet was the Rt to erecta complete nystem of natural church-law 
con thir bans(2). He explain the existence ofthe visible Church 
1 being entirely due ta voluntary contract of unica (@s). True €9 
the constitutional ideal of the Calvinists, he regards the particular 
congregation, under its owa preabytery, & the primary form of 
the Church, produced by covenant made between individual 
believers; andhe proceedstointerprethelangerccclesiasticalgrou 
conganised ia an ascending eres of diffeent synods a later form 
tans due to a contract of union (combina, ani, eécorport 
between a sumber of congregations (8), He ascribes to the Church 
thus conuicuted a spzitel authori. in regard to doetsine, ritual, 
and discipline, which proceeds directly rom is natural power over 
its own body (corpus ace). He adm that, 9 far as positive 
Jaw is concetned, the elation of the Church to the State i deter 
amined in a variety of different ways, according a xuch law varia 
from State to State(t). He allows, again, that owing (0 a strest 
of circumstances doe to the Papacy, the ‘rue Church hat been 
forced ina nurnber of cscs to hand it authority over tothe secular 
government). But he holds, uone the less, chat according to 
divine and nacural law all that che State cam properly do is to 
exert over the Church a supervision which truce from the nature 
off political authority, and the Church itself rus alway retain 
its own separate spiritual avthority(ge). He meters a warning 
againat the total surrender of the ecclesiastical commonwealth 10 
the State. He proscits againat the treatment of Church property 
as the property ofthe State; and he thus applies in the sphere of 
the law of property [as well a in regard to doctrine, ituat and 
disipline} hin general idea that the Church is an indepeadent 
corporation, depending upon iuefiei). 3s litle wonder that his 
book was inmandy stgmated by the adherents of texitorialim 
a's bachaidiog into papalissacge- 
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THE GENERAL THEORY OF THE GROUP 
(PERBANDSTHEORIE) IN NATURAL LAW 


L. The vogue of Natane! Lass end its indinidvaistic basis 
After the middle of the seventeenth century the influence of 
natucal-law speculation steadily grew in depth and in extent, The 
doctrines of the Law of Reaton not only acquired an intellectual 
supremacy over every department of jurispradenoe: they also 
Dbegan to tanlate themselves into fact. Advancing iresiibly om 
their tiutnphant progress, they omly came in sight of the limits of 
‘their power at the momeat when, inthe general European revolt- 
ton of 1785, they also achieved the realisation ofall the high hopes 
which they had inspired. To trace effectively the development, 
uring this period, of the views entertained io regard to the legal 
nature of Groups, we must henecforth endeavour to follow the 
history ofthe natural-law theary of Society not only in its joward 
rowth, but alo in is exernal operation. 

‘We may first of all glance at the general theory of the Group 
‘which was held by the School of Natural Law. We have already 
Seen that there had arisen, on the sol of the doctrine of Social 
Contract, a general theory of society which included the State and 
all other huraan groups i its scope, and interpreted chem all in 
the light ofa single principle. This general ubcory of all forms of 
secielas was now expounded in detail, and it became the mare 
‘influential as thinkers occupied themselves more with attempting 
to elaborate Natural Law into a regular system of doctrine—an 
ambition which was nowhere purmed more azdeatly than i 
Germany. Even when no such attempt was made—when thinkers 
Confined their attention to the State, cr when {though dealing also 
with other groups] they ssigned to the State alone an inherent 
right of existence—it was il hei regula habit to raise the funda- 
imental issues of principle in which the problem of Group-lie as a 
‘whole wasinvolved. The very rebel who followed a ine antagonistic 





* Gievke give a this ping in the Geran origi, nt of the works to 
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to Natural Law was forced to define his postion in reference to the 
{general axions of this dominazt social theory. 

‘The development of the general natural-law theory of Groups 
proceeded along many divergent lines, and it was atlended by 
lively differences of opinion. Bat the guiding thread of all specul 
‘om in the area of Natural Law was always, om first (0 lest, 
Individualism —an individual steadily carried to its logical 
conclusions. Every attempt to oppose this tendency was neces- 
tarly a revolt, on this point or on that, agains the idea of Natural 
Law itslt Many of these attempts recast nothing more than an 
“obstinate adhesion tothe crumbling itellecwal system ofthe past; 
some of thee contained the germs ofa future philotophy; but none 
‘of them, at the moment, posessed either the hucicity, oF the Vigour, 
‘which would enable i (o withstand the progress of the general 
individualic tendency. 


UL, The privity of the indvidal tothe commaunily, and the 
cowapuent wis of lew and property 
‘The fixed fint principle of the uatural-law theory of society con= 
{ind tobe the proity ofthe Invi to the Group pricty 
all the more readily assumed because the state of rociety was uni= 
veruilly held to be derived from a previous slate of mature, in 
Which it was supposed that no real group had existed. 

‘According to the view which more and more beld the 6eld, the 
{individual in the state of nature had been his own sovereign, Men 
were originally free and equal, and therefore independent and 
inoloted in their relation to one another. Bot bow could this as- 
sumption be recoaciled with the postulate, which lay at the root 
tf the whole of Natural Law, that a valid law alzeady existed in 
this selfsame state of nature? Was it posible to conceive a syntem 
‘of law as having authority, unless it lnited individual wills? And 
ould individuals be limited and bound by a common faw, unless 
they were at the same time united in a comarunity? 

‘The solution of this problem was a matter of decisive importance, 
‘not only for its bearing on men's conceptions ofthe primitive con- 
dition of humanity, but also for its effects on their interpretation 
of the contemporary world. The view was becoming more and 
‘more prevalent that, after the foundation of civil soci 
‘authorities vested with the posession of sovereignty 
{o remain, in their sovercige capacity, inthe same state of nature 
Jn which tovereiga individuals were suppored to have been before, 
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“The frst conchaion drawn from tis view was that sovercign Staten 
‘were (9 be regarded, i thee rlatons to one another, aa moral 
enoas’® sill remaining i a state of patute, and therefore subject 
{o the cowtiauing validity of che pure Law of Nature, which Thus 
became a sytem of international law). In this way the quetton 
originally raised in regard to the state of nature—'How could 
a gystem of law be possible among completely free and otal 
individuals?” recurved again as a fondamental question of inter- 
‘ational law. Nor was his all. There was alto the question of the 
‘elations of the politcal overcign to his subjeca, Remaining #3 
Ire did in the freedom ofthe state of mature, ie was held (o be ua- 
reatrained by any limits of postive aw, but he was also held tobe 
obliged by the Law of Natureis), We can sec how the profoundest 
issue of publi law (internal as well s international} depended on 
sibility of reconciling tovereignty with legal obligation, 
fr dificulies dhappeared if once’ thiakem consented, with 
Mobbes and Spinara, to expltin away Natural Law into dhe 
‘natural rule ofthe power ofthe stronger ever the weaker, and t0 
regard the state of nature as a war of all againec all(a), A’natural 
law ofthat order erected no barrier agains the pay of wil, nad 
founded no community. But such Natural Law was uo law at 
allt only tailed under the name of law Uke x hip under fhlse 
Colours, to conceal the bare pratical idea of power. If he were 
Tubject toro other ftw sham a Natural Lae af this description, the 
overeign Ruler of actual coutempocary Ie (equally with the 
tovereign individual af the primitive state of nature) was really 
‘lear from any legal obligation at al. Public law dlasppeared, 
410 far a5 his relations to his subjects were concerned: international 
Jaw equally disappeared, so far as concerned the mutual relations 
of States(g. Unless the theory of Natural Law was walling (olay 
the axe to the roots of fs own existence, it was prechuded from 
following the line that Hobbes aod Spinoza indicated). 
eis m0 surprising, therefore, wo fd that dhe prevalent doctrine 
in the School of Natural Law insted firmly on the genioe pel 
character of such law, and regarded itp binding oblignson as 
coeval with the sate of nature. The follower of this doctrine would 
Nora pron (perme mi, co sn) ply mens ne By 
amen pon ssth oy cassin he rissa thong end portly 
Titel tates ge eh) ba ats he wont ef pal aetna NO 
‘likes ance teatro he danger ote ore tat am ie) 
‘cnscaden may be baporcd Reunens tnt ese che goa lo Se 
‘Seat penas othe een ava eg don et cape i ange 
ae ? 
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aot even consent © cure an ear tothe teaching of Thomasius, whe 
Iheld that the Law of Nature had aly a power of inward obliga: 
‘dom, and thus tured it into a mere eoral imperasive(®), Taey 
always insisted that the Law of Nature had the full power of 
external obligation(7). But they began to diverge, and to divecge 
very widely, when they tried to find a way of explaining the 
cxisicace of this external obligation without sacrificing at dhe same 
timoe ther belie in natuzal Uberty. The simplest way of producing 
an extemal contzal® which was compatible with he fall wovereigaty 
‘of the earthly Riler was to find it in God Himself. Now itis true 
hac there was Lively comtrovery about the relation of jas naturale 
to God, and whether it origin was to be ascribed wo His Will or 
His Beingit but acy appeal to Divine authority was not a matter 
‘of tach practical moment in comnection with ut natwale as i was 
Jn connection with another issue—that of the importance to be 
ascigned, and the scope to be given, wo the jar divine derived from 
immediate divine reveladon.£. Bren ifthe Divine Wil wes con- 
sidered tobe the eltimate source of Natural Law, and God was held 
‘to be the legislator who formally enacted ithe Reason of man wan 
sail regarded as the only source from which knowledge of this law 
‘ould be actually gained, by way ofa natural or exdional revelation 
running parallel (0 the process of religious revelation. proper 


“+ Narurat Law, i was aed, is bnding 208 oly info emcoig,but a 
nf craves. It nan exerasl contrel, ica ho the pose onpning extarea 
‘bligaton, But how ean tere bean cxiernal cone which eal comgaisle 
‘it the natural erty af Ue Rae, who romain in the sae of mature” One 
‘Aenwer, ere diced, i 10 Ce fet thatthe eeral contol of 
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“The idea of a transcendental source of paturallaw obligation 
reonded stil further into the background ifthe Law of Nature was 
ssrrbed not to the Will of God, but to his Being, or # again, He 
twas only invoked as the auther of the Reason which iself derer~ 
mined the rules of such law(a). Much the same may be said of 
‘tvother auumptog, which was made by a number of hinkers— 
(hat Natural Law had an external scion inthe Divine thrext of 
‘penalties forts bresch; for bere again al chat was meant vas [not 
1B direcr intervention of God, but only an iecvizable] retsibution 
‘which manifested iuelfin the natural course of affaia(10). 

‘We thus ate that the appeal to Divine authority fa order ta 
secure a legal validity forthe Law of Nature rerulied in litte more 
than the provivion of «formal bass for St; and hore who never 
introduced the mame of God at all were able co secure the same 
result almont equally well [by comteoting themselves with human 
reason ax the formal basi of Natural Law](19). If, therefore, the 
ower ofthe Law af Nature co impore obligation ix fore exteree was 
‘otto remain a mere phrase, it had ta approve inelas an actus! 
fact in the current relations between az aod man (apart from 
‘any Divine intervention).* ‘This was the Bie actually taken in the 
provalent theory. All Uving beings who came into contact in the 
state of nature were supposed to have 2 claim upon one another 
to the observance of Natural Law; and the claims was held «0 be 
guaranteed by a power of wing coercive measures, which, under 
the conditions of the state of nature, must necessary tke the 
form ofselZhelp. According to this view each individual, in the 
criginal condition of humanity, had been the guardian aod en- 
forcer of Natural Law as against every other individual (12), This 
view was extended to cover the relations of State ta State wader 
{nternational law; it was cven extended to cover, in tome degree, the 
relations of subject to toversiga unde public law. Im both eases 
{that of State ora State, and that of subject srzursoverciga] there 
wat topposed to be a right, which could be enforced by the 
nathod of selGhelp, to the due observance of the limits impowed 
‘by the Law of Nature(:3). Two results followed, or seemed to 
follow, ftom this general view. On the one hand, it 2 = 
A Natural Law possessed that quality of being enforceable, im 


1 Since God was not rally regarded by the inert the Schaaf Kato] 
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which, from the days of Taomasius onwards, the disinction of law 
from morality had been more and more made to consist; and on 
‘his, in tuen, it appeared to fllow that it carried in itelf a full 
power of imposing obligation tq). On the other band, x0 long ax 
Any idea of extcroal enforcement by a superimposed authority 
continued to be excluded, the nature of the legal obligation im 
posed by Natural Law scemed compatible with the notion of a 
sovereign and absolste iberty. 

‘But the question at once arose whether it did not necessarily 
follow, i natural legal obligasion were once admitted to be 
primordial fact, that you bad already, in that very assumption, 
Introduced the fact of covomaity into the regime of the slate of 
nature. It was diffeult to answer the question with a simple 
Iegative. Ie is true chat the prevalent doctrine in the Schoo! of 
Natural Lave made law the source of community, and not com- 
unity the source of law es. But even if chat were admited, the 
question might sil be asked whether a system of law could exist, 
ven for usingle moment, without giving effect tothe commurity 
eating power whieh wasiheemt niteaare, And yet he wale 
natural-law body of thought was based on the oppoiie assurnption 
the assumption that statur aterlis was the very antithesis of 
Matas socials. 

‘A favourite method of escaping from this dilemma was found in 
the conception of swiallas which had boen propounded by 
Grotius. The advocate ofthe principle of ‘sociability held that the 
Law of Nature comeanded sociable behaviour, and they therefore 
believed that the state of nature, iC it were not yet a sate OF soci 
was at any rate a sate of sociabilty(v6). They represented tit 
Hate ata state of common intercoune, but intercourse so formless 
and so insecure, that the conception of a secitas was entirely in- 
Applicable to it(o), Yet i contained already, Gora the very fist, 
the germ of society; and the antithesis berween the natural and the 
civil condition thus lost its edge. The transition to civil society no 
longer appeared as » break-away rom Natural Law, but rather a8 
a farther development and strengthecing ofits principles. Two 
consequences ensued. In the first place it became posible to 
bold the theory that all postive law either was, of at any rate 
should be, informed by Natural Lav*(:0), In the second place, 
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12 basis was provided for a school of Jegal thinkers (auch ax we 
find more particularly in Germany), who, starting from the 
fea that the creation of society was a stage in the evolution, 
‘of Natural Law ivelf, proceeded to add to “pore Natoral Law" 
‘which they interpreted as wricly as cver ja an individus- 
Tistic semse—2 separate and subsequent body of ‘social nanural 
Taw?* (i). 

Tes obvious that all such attempts to finds half-way house in- 
volved no real surrender of the idea thet incividual isoleton was 
ror to socal cobesion. But the strict individualistic school would 
‘ot aceept even the appearance of a concenion to the idea of 
community which was iwolved in these attempts. Under the 
intueace of the philosophy of Hobbes, the view contiaued to be 
‘urged that the state of mature did not contain even the germ of 
‘comnnumity; that the formation of society was a ‘break-away’, 
dictated by reaton, from the wacural order of human relations; i 
‘8 word, that society began in an act of artical institution, and 
as x concious departure from nature(so). In England, the in- 
fluence of Locke secured an increasing acceptance for the theory 
‘that the original condition of man was wasocial—an acceptance 
dd to the fact that he used it to sapport the rights of individuals 
to liberty of action(a1). On the Continent, Roueau's theory 
spread like wildfie. In that theory the state of mature, a8 a sta 
Jnwhich the liberty and equality of men were stl unlimited by a 
social fetcers, was elevated to the splendovrt of a lost paradise:t 
community wan regarded as a necessary evil; and all socal in- 
stitutions were allowed a right of existence only in so far as they 
‘were directed to the restoration ofthe liberty and equality of the 
state of nature, which the world had suifered to much by losing 
In Germany also, similar views were widely diseeminated during 
the second half ofthe eighteeath century(a3 They attained their 
‘theoretical zenith in the early teaching of Fichte, wbo derived the 
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whole system of law from the conception of the Ego and its 
absolute liberty (04). 

In Fichte’s view the ‘relation of Right” (Recisedfiiss) arises 
among human beings when the Ego, in te proces of becoming 
self-conscious, has paned beyond the wage in which it places itself 
in the world of sense an the sole original cause and demands for 
fnelfunfetcred activity and an absolute power of coercing others. 
‘t now proceeds, in the light of its own sef-consciouaness, to take 
for granted the existence of other ceascuable beings ouside itself; 
it ascribes Eccedoes to them as well as 10 itself; and ic finds that it 
ust, a8 the price of remaining se-consistent, and in onder not to 
contradict either its owe Uberty or the iberty of others (which it 
‘has deduced from its own), proceed to limit its Uberty by the idea 
of che iberty ofall other persons (2s). On this basis ‘original Right” 
(Unuct) is co-entensive with the sovereignty of the Ego(28); and 
natural "Law" (Gurl) is not obligatory, but only permissive, in 
he sense that it offers advice in regard tothe action which the Bgo 
should properly take if it would correapond to its own nouion(e7). 
Tr depends on the free decision of individuals whether they will 
follow this ‘problematical’ (i.e. conditional) rule: whether they 
will found » ‘community’, by declaring selfimpoved limits and 
fqrecng to te clervance; whether, fly, forthe purrs of 
guaranteeing these limits, they wil institute « coercive law which 
‘operates mecbanjcally (a8). But jus because he thus stars from 
the omnipotence of the Individual, Fichte iy unable to regard 
Natural Law as law in the proper sense. It is only the power of 
the State, be argues, which gives ceality to the rule of law. Co 
verely, he adds, itis only the law of Reason which the State ean 
confi a1 real law. ‘The State becomes man's slate of nature; 
‘and its laws should be no other thas the realised law of nature’ 

Kant sequaly unable o transcend thefimitsof an individualist 
point of view. [There are, itis true, some higher elements in his 
thought.) He bases Isw, along with morality, on the ‘categorical 
imperative’, which is an « gry datum involved in the law of 
‘thought(s9): he believes in am ¢ pit existence of the idea of the 
civil oe social state, whichis as early as the tate of nature ite (31: 
Je atmumes an enforceable legal obligation to enter iata member~ 
ship of a legal coomunity(es). But (his fundamental basis is in- 
dividualiom:} be makes the autonomous individual prioc—ia idea, 
if uot im time—to any form of community(ss); and be regards 
coutract 99 the only legal method of producing a legal nexus 
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between human beings(34). If, ike Fichte, he attributes no more 
than a provisional validity to the pre-political Law of Nature, be 
alo, ike Fichte, holds that the State, 8 an organisation intended 
for the purpose of giving 4 peremptory form to law, is bound to 
accept and confirm the wwbstance ofa pre-exisent law of Reason; 
and he believes that the nari or standard of this law af Reason 
‘must ail continue to be the inherent and inalienable claim ofthe 
‘ational individual being-regarded as an cod in hizacl—t0 enjoy 
erty, equality, and independeaceiss). 

‘Thi belief that the prieitive systers of legal relations need aot 
be amociated with the existence of any commanity wat alo Te 
fiested in the development of theories regarding the origin of 
fropery. "Thinkers will retained the traditional assumption of a5 
Driginal community of possewions; but while the Middle Ages had 
believed. that this commanio primar had ised in a positive 
system of joint-property, the School of Natural Law interpreted 
i as being only a communis gation, similar to the present system 
‘of common enjoyment of air and sea, and sigoifying, therefore, 
not #0 much community of property aa the entire negation of 
[roperty(s6). This idea of a ‘negative community” of property in 
the state of nature was one which could be, and was, increasingly 
tumed to account for the purpose of justifying, a8 consooant with 
Natural Law, the limita imposed upon private property in the 
civil state® (9). But unlike positive community of property, from 
{he division of which a system ofseveralty must necessarily emerge, 
mere negative community could never be represents as the origin 
af private property(g8). On the contrery it tended to give free 
scope to the developmeat of theories which derived private pro- 
perty (ike all other rights) from the primitive sight of the [n- 
ividual. FoUlowing tit line of thought, Locke argued (and his 
argunsent was a landmark inthe history of thought) that property 
already existed, in the preaocal state, a the reult of individual 
labour or occupation; and be was thus able to reckon it, along with 
liberty, a8 one of the maturallaw rights which civil society found 
already existing when it appeared om the scene, and which t could 
‘Bot touch of modify¢se). From the days of Locke onwards the 
theory of the presocal crsia of property found an increasingly 
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Tange tacasure of supparttes). On the one hand, it rccived the 
Ihomage af Rousscau hiceelf (41); om the other, Joroax Méser made 
i the basis of bia coaservative thrary of history and society(q). 
‘With some reservations it was adopted also by Kantlss). But 20 
‘older theary, which supposed property to bave been created for 
the fit time by the emergence of politcal authoriy, sil survived. 
[Not anly was it sil! upheld by the opponents of natural-lew ia- 
dlividualiam (4): it wos even advocated by some of the exponents 
of that aystem of dhought, who attempted to give it a mew basis by 
“arguing thatthe real source of private property was « ‘contract of 
‘property’, which they held to be included in the general “contract 
of society'(4s). Fiekte in particular, arguing upon this basis, 
arrived at a system of economies which may almost be called 
socialistc® 46, 

‘Though the priority of the Individual to the Community wat 
‘thur emphasized with an evericereasing intensity, there were never 
ving eprtcmiativns ofan opposite view, which sie frm 
the anuraption of prime commanily. Ths view, however, generally 
took the form of a theological reaction agaizst the seculac theory 
‘of Natural Law; and all the aternpts of theologians to derive civil 
society from the oviginal comeunion of mas with God, or from & 
primitive community of men which bad been extablished by Ged, 
‘were inevitably driven feom the field by the victorious advance of 
individualinc theory(47), This was the more inevitable because 
the advocates of such views could not even preserve dheir own 
loyalty to their principles. As they developed their theory of 
society, they deserted theie own se, and went over to the view 
‘that the comunity was derived from the individual). Leibniz 
hilt, although he started in principle (rom the idea of the 
‘Whole, failed to escape from this temptation(es). The fist attempts 
at an historical conception of social evatution led to vigorous 
attacks on macy of the fictions of the Natural-Law Schoo! but ia 
their immediate results such attempts were even les effective [than 
the arguments of the theologians} in destroying the foundations of 
Individualism. Montesquieu never transcends the idea of society 
as the product of intelligent individualy20). Jurtes Moser attacks 
the revolutionary demands of the law of Reason; but in bis own 
theory be derives evil society from a coctractual union berwees 
independent landed properties, and from the eubrequent contracts 

* On Pichi’ cooomisn sce W. Wilince, Lene nt Brgy (Pat 0.) 
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made with frah individual entranty(s1. Vico and Ferguson, too, 
never really break with the idea of a nom-social primitive con 
didon(s2). Heeder was the frst to declare that the ‘state of 
society! was man's ‘state of aature'; but even Herder Hits thin 
nutural society to “Family organisations". Nature hat ended her 
‘work wich them; and when itis necessary to go sill further, reason, 
‘and ced now lead men on, and freedom takes its beginning (ss) 

Tewasa matter of no tte importance that the idea ofthe simul- 
taneous origin’ of the community and the individual was never 
entirely extinguished. But, at any rate for the time being, the 
broad and weeping current of individualistic ideas wa8) not 
stemmed in its course by that survival. 
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From the premis that the individual was prio to the coramunity 
‘the prevalent theory of this period immediately proceeded to draw 
‘the conclision that the commenity derived ie origin from the 
individual. (F that premiss were really held fo other words, 
the sate of nature was really conceived to be a non-socialstato— 
it was impossible to avoid this conclusion, unos the iden of niper- 
natural co-operation were introduced imo the process of social 
cyotution. “Attempts were constantly made to uie the iden of 
divine intervention in arder to refute the theory that socal 
authority was derived from individual sovereignty. Among the 
adherents of the ductsiae of the original sovereignty of the People, 
for example, we fad something ofa tendency to develop the view 
—which had been originated by Suarez and Molina—that while 
the existe of civil society may be allowed to be the work of in- 
sividuals, the poser ofthe associated community over ita members 
[proceeds from God(s4). From another potat of view [which may 
be traced in Bomuct and Féslo] the community ily at 8 
simple fact of social union,is held to poses no sovercigaty, and 
sovereignty is represented ‘as arising only whea a divine com- 
aission is directly given to the Ruler that the nal constitution 
of political society [a including bot a community and a sovereign] 
is based on an act of divine insttution(ss). Horo developed these 
theocratic ideas stil farther, and with « more rigorous logic, Basing 
‘Nimuelf om the premiss that individuals alone cxsted in bomen ie, 
Ihe entice denied the poubilicy of producing a social Whole by 
‘any human means; and be therefore derived racial auberity form 
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an act of diviee intervention, by which ove individual wat levated 
above the rest, and equipped with sovereign omnipotence (36) 

1, on the other band, the existence of we erga! comm was 
sande the basis of argument, itis easy tosee bow political autborty, 
like all otber forms of Group-autherity, could be conceived as the 
ccantiouation ofa naturally given socil authority (inherent in the 

ml and oatually given community), which Limited the in- 
dividual from the very first, and could oaly be reformed oF 
transformed [hut never eliminated) by the claims of human liberty. 
Some sort of advocacy of this view, more or less carly exprestd, 
was never entirely abseat(s7). 

‘Bat the dominact tendency of the age was nether favourable 
(o theocratic ideas, nor ripe for historical explanations in terms of 
‘organic continuity. More and more widespread, therefore, was the 
riueaph of the ides, inseparable in its nature ftom the theory of & 
rocial contract, chat a previous sovereignty of the individual was 
the ultimate and only source of Group authority, Thia was a point 
fon which aatural-taw doctrines of the most divergent kinds were 
all unanisiously agreed. For all of them alike, political nuthority 
was the product of fusion of 0 macy original individual authori- 
Aiea, whether the fusion was regarded at total, or as limited to 
certain points, For al of tem, therefore, the cozimunity wat only 
‘a ageregate—a mere union, whether close or loase—of the wills 
sand the powers of individual persoos. This was the basis on whict 
Hobbes and Spinota erected their thoroughgoing theories of 
abnolutia (st): it was also the basis on which Alvkusion and the 
Monarchomacki, like Locke and Sidney afterward, ereced their 
thooties of popular sovereignty (sa): it was equally the bass of the 
theories which attempted ta steer a courte more ot less midway 
between abtolutin aud popular sovereignty—the theories we find 
in Grotius, Huber and Pulendocf, and their disciples, and among 
all the mest influential of the German systemativers of Natural 
Law(6o). Rousseau argued, with all the force ofhis ery loqucace, 
for the derivation of political authority from the individual (6). He 
twied hard to refute, by the aid of new reasons, an old. argument 
chen alleged agains this theary—the argument that the right of 
Life and death enjoyed by the State could not possibly have arisen 
fom a devolution of individual rights, because the individu 
himself enjoyed na cight of wif smder(6r); while Beccara, eaking 
‘mn opposite line, was bold enough to se that argument in tupport 
of the Gnt attack delivered on the principle of capital punish- 
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ment*(6s). Towards the ead of the eighteenth century it had 
alsoest become am undispated axiom that the origin of all tial 
“auiborty was to be found in the contributions of power and of will 
‘which ad been made for that purpose by free and equal iu 
ividuals(6). It i sigaificant that (wo thinkers of such diferent 
‘tendencies 21 Maser and Sieyéa could agrer in identifying the 
original creation of society with the constitution of a business 
partenhipt (6). Fichte, too, uml the days of his conversion 
{to x belief in the Group and in Group-authority) was @ rigorous 
tupholder of the individualistic besi(@6); and Kant alo vever 
rxcaped Grom the idea that the whole of the right of civil society 
‘over its members was oaly the sum of the eights transferred to it 
by individuals(6y). 





TV, Nancal Leso and the idea of courast os explaining the 
igin of Groups 
Te this were the case, it followed automatically that the only Tegal 
method of binging a community ino existence was the free act of 
individual wil, How could there be any valid machinery, except 
‘that of fice agreement, by which the inherent sovereignty af the 
Individual could be abolished, or even transferred? Tt was this 
[proces of thought which tuned the kypothesia of an original nocial 
contract inlo an accepted dogesa of Natural Law. The theory of 
CConractamumed various form; but hee wat a geneal ue 
‘ment among its advocates that the bees of civil society wae a opal 
transaction, by which presiously free and equal individuals had 
alienated their right of slf'eovereignty in favour of a group which 
‘they ad themselves created. The prevalent theory in the Schoo! 
of Natural Law continued to represent the transition from the 
state of nature to the social state in two stages. In the fist, a com- 
tact of union had substituted social cohesion for individual 
isolation, Inthe second, 2 contract of subjection had abolished the 
previous equality of all, and constituted a Ruler(68). No great 
change was made in this theory when Pufeadorf intercalated the 





© Motnn dela wih the pein ral by Boca, and previa a anaes 
see note 60 10 1g 

‘tContat the fameun pemage a Barts Bf —‘the State ought wot 12 
‘be considered nothing bener than a parcornbip agrecaeot, bu x tade of 
pepper ad clre clr or tbaces, ase thar each low concer, t© be 
EEtn up fora Ue temporary iter, nad to be dinolved by the Sey af he 
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act of making a constvation between the two contract (6s), oF 
‘when other writers, again, proceeded to transform this act into a 
fortual constitutional contract®{7e). The extremer forms of the 
theory, which asamed 2 single original contract, aod made the 
State pring, directly and readyarade, fore one at of agreement 
Detween all is members, had only the effect of ataching still 
greater importance (o the iaamediate action of individual wil. On 
the one hand, Hobbes and Spanosa, asuming a single contract of 
subjection, ascribe ita conclusion to the deliberate act of all in~ 
juala(7}; om the other, Rousseau, proclaiming the theory of 
a single comtract of sity, takes it eatirely unnecemary for the 
community, whic has already achieved its unity 

contract, 10 undertake any further action for che completion of 
the civil State(7. 

Important differences between the various theories of contract 
were created by different conceptions of the moti forees which were 
supposed to have determived mea to surrender their natural 
freedom. [But these motive-forces were sever regarded as primary 
factor} So long as the root-dea of contract was maintained, any 
force however powerflt might be, aad whether it were regarded 
as internal or external), which impelled men to create a teint, 
‘ould only appear anne of the remote causes ofthe eiil sate; and 
the legal bass of that state was sill made to reside exclusively ix 
a deliberate agreement of wills. Thinkers who believed in an in- 
{eena) force might recognise a socal instinct as imuate io man, and 
seek to ascribe the final cause of the State to God or Nature} but 
they still aade its legal existence éepend upon free consents) 
‘Those who believed sn an excernal force might regard man af 
naturally a0 anti-social being, who could only be compelled to 
enter a comrminity by the presare of external necesity; but they 
held, nome the les, that the coanmunity only acquired a power of 
bliging its members whea there had been a decision of individual 
will 0 that effec, and they sought accordingly to represent the 
‘making of the contract as an act which, in spite ofthe compulsion 
of circumstances, was iself juriaticaly frce(4). The same was true 
ofthe views which attempted to reconcile these two akermatives(7). 
twas alse true even of Kant. He believed, ined, inthe exinence 
of a duty to enter a legal community, aiting from the rational 

This involved thre contacie—checoxtrac of mcey (Gencafcered)s 


the coeatingions exrtact (Vejuunmpnrrat)s son the contact of poverarant 
‘ade therundes withthe Ruler (raft 
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imperative, ‘that the sate of mature should be transformed into 
the civil state’: he even allowed the use of compulsion by each 
against each witha view to enforcing this dery; but he hed, all the 
same, that the formal consest ofall individuals was the indispens- 
table juristic method by which the foundation of eivl ociery must 
aeceuarily be set in motion(76). The general tendency of thinker: 
‘was towards unqualiSed voluataries. Regarding the institution 
Of the social state asa free act of humsan will, they distinguished it 
‘more and more from the motiveforees which lay behind it(77), 
and they imported into it, more and mre, the clement of conscious 
calculation(®). 

If'we turn to comer the dficary of the original contract we 
find, ance more, am absence of general agreement, In two direc 
toes we find the efcacy ef contract depreciated, Thove who re 
sgunded contract ar explaining the existence of the State, but 23 
incapable of explaining sehen, refined to adit dat ce 
force of individuals was adequate by ite ta produce a completely 
seutped comasaityogy tie tho eaulound be neck tee 
portance tothe idea that a coramunity was an orginal [and notur 
Ally given} fact sought to whittle down the creative force of an act 
of contract unt] ic became a mere power of modifying [the original 
‘and natural communiey] (fo). But such moderate views were ine 
creasingly forced to give way to the more rigorous doctine which 
‘made the origioal generation ofthe community depend wholly and 
entirely upon contract) 

‘The majority of the aaturablaw theoctts regarded the original 
contracts which they postulated as Aioriza fis, of which, by tbe 
‘mere play of accident, no historical evidence had been preserved. 
‘Thre most they were willing to allow was that sometimes primitive 
man, instead of making a definite contract, might have made tacit 
agreements of unions). They ako admitted the possibility of 
societies which had been, inthe first fostance, founded and held 
together by force: but they held that such societies only attained 
stability through the subsequent aurest oftheir members, either 
tacit oF expres(6s). But side by side with chee views another 
‘began to make itself felt, which Kant was the frst t0 express in 
clear termes. According to this view, the political contract bad not 
the historical tealiry of fact’: it bad only the practical reality of 
“an idea of reason’.* It was an a pra idea in the light of which 

* Ta other wack, Kast holds dat cxtrc oot the chvencogial ext 
nde, bl te lagical preppadin, ofthe State. The thinker wh wis fo 
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alone the State could be undientood, and by wich alone “it Jegal 
justification could be conccived (80. The distinction drawn by 
‘Kant dixntangied the problem of the historical origin of the State 
from the natural-law Gction [ofits ocigin in a contract]; butit only 
did 30 at the cost of entangling the problem of the philesophical 
‘explanation ofthe States legal basis (ane entangling it more deeply 
‘than ever) inthe meshes of individualistic tions 

‘When we turn to consider the question of the centimation (i.e. 
the continuing validity] of the original contracts, we find the pro 
rou of individualistic views oace more releced in the develop 
‘ment of eatural-law theories. The demand for original unanimity 
[in the fine formation of the State] began to be prewed more 
Figoroutly. Am increasing emphasis was laid on the necesity 
‘of explaining all majorty-decisions by an origina! usaaimous 
agreement tha they should be valid), unti finally it canie to be 
doubled whether such decitions had any obligatory quality at 
allan, [The progr of indian viva, which appears In 
stuch insintence on individual unanimity in the fst formation of 
the State, was alo reflected in the development of natural-law 
theory in regard to the subsquens validity of the orginal contract] 
‘At first, thinkers had been costent with the ides that later genera 
‘ont were bound by the contracts of their predecessors; but the 
fiction of fresh contracts [renewing the original contract in each, 
‘generation) soon came to be rogarded a8 necestary in order to 
‘xplaie the socal obligation of each new ageitz). At Jatt a point 
was reached whea the individual was wot only assured freedom of 
entry into the State (by being made a party to a fresh contract 
when he reached maturity], but alto fremtom of exit; and each 
group of individual was thas given the right of creating a separate 
‘autonomous society(88). Here the theory of contract had touched 
‘an extreme where, by denying to the wil of yesterday any authority 
ver the will af to-day, it condemned itself to suicide. 

1 was in counection with tbe State that the theory of contract 
Ina been developed. But it care more and mere to be applied to 
all homan asociations, so far ag they could not be regarded as 
serely creations of the Siate itelf(8); and thus the existence of 
the Church, lite that of local commusities and corporate bodies, 
‘wat ascribed to special contract of society made for that pur- 
undemtand the State sunt separ tan thd been fermed by content: the 
anema who wis pide propesy sm ogarbspaionan is ba 
ees dered ft eocuace 
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1porc(e0). Only in the sphere of Family, and only in the shape 
Of the houschold community, was it porsble eel vo crave a survival 
‘of aaturaly developed and necemartly binding obligation (1). But 
tevemin theaphere o the Fazaly isi the adzaission that ther could 
be a society which was iadependent ofthe wil of ts members was 
‘aly limited to the relation between parents and children under 
age. Whea once the age of majority had been attained, a contract 
of parisership wat held to be necessary; and the full gic of the 
conception was particulsty, and increasingly, applied to the 
instivasion of marriage(os). 

‘Oppontion to the doctrine of comtract was never entirely abeeat 
bout t was pardy based on theocratic astumpions, which bad cow 
deat their vtality(os). There was Lie prot to be gained from 
Hlorn’s penetzating ertcism of the theories of contracts), when 
the critic himself, caught inthe toils ofa crade individualism, at 
fone moment refised to allow any source of a genuine political 
Authority other than a direct commision of divine “majety" t0 
am earthly iewtecant(s), and thea atte next, when he dealt with 
republics, was ready to cake a mece conteact between individuals 
the batis of something which in every way resembled a genuine 
political authority (96). The doctrine of contract was mace seriously 
Uhreatened by the contioued existence ofthe older theory of the 
natura origin ofthe Seate(o7). Butt was only by slow degrees that 
a freth philosophical outlook and a broader historical knowledge 
were applied wo this theory(98); and meuawhile the very leader of 
the movement which was to produce a organic conception of 
historical evolution contented therselves wath modifations of 
the theory ofconteact, and never atterspled (0 reject it entirely (0). 
Tn much the same way, the opposition which was offered (othe 
sontractnal theory by those who attempted a more relic tat- 
meat ofthe State was in ts beginnings no more than tenative(teo) 
‘Hume himuelf, vigorously as he argued against the idea that actual 
political obligation depended on a legal bass of contract, none the 
lags retained 2 belif in the existence of an original contract. ro"). 





‘V. The meturallow size af the parpses of Secety and its 
‘arines Grmep 


fall forms of common life were the creation of individuals, they 
‘could only be regarded ar maons te indinidual eject; for how could 
individuals ever have come to such a pass, as (2 sacrifice their 
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catorl iberty and equality o an object that lay ounide or above 
themselves? 

‘Tae view we should thus expect was that which was actually 
Ineld by the theorists of the Netural-Law Schoc). They agreed in 
holding an individualistic theory of all socal purposes and, in pas- 
‘cular, they always regarded the end of the State (differendy as 
‘they might define it) 25 consisting in the attainment of some good 
which the iadividusl sought to attain for himself, but could not 
sctually attain 30 lang as be Lived in islation(sce). They were 
equally agrecd ic believing that the end of any community also 
litnited its yphre of authoriy, and, in particular, that the end of the 
State limited the extent of politcal authority; for it had to be 
assumed, on their principles, that in every contract of partnenihip 
cach individual tranaferred fo the parcoership only such rights as 
the end ofthe partnership necewarly fevolved (109). Uf in spite of 
thit large measure of agreement, they difered widely trom one 
another when they came to determice the actual ration bee 
‘Sucily and the Indvidsal, the difference was duc not only, oF 50 
auch, to any difference of views about the tnd of society, a8 t0 a 
ivergence of opinion about the amount of the authority which 
‘was indispensable to the attaiamect of that ead 

So far asany theorics were developed, on the basis of the doctrine 
of contract, which were favourable to the compat abortion of the 
tndividuat in society, they rested oo the assumption that there was 
1 other way for the individual to attain the enjoyment of hee 
of his life dhan by an absolute legal surender of himnell. But it 
was only Hobbes who pushed this paradox, which he had hime 
invented, to its extreme limits; and even he made some reserva 
tioes fa favour of the individual(oq). Spinoza, using dhe same 
bas us Hobbes, drew very differeat conclusices, seeking to build 
ca theeey which raade the spiritual and moral iberty of the 
individual the final end and controling limit ofthe State's autbar- 
ity(10s). Rout start, like Hobbes and Spinoza from the idea 
that the surrender of al individual rights to che community is the 
only logicaly conceivable, and the oaly legally valid, means of 
achieving an individualistic parpote, which consists, on his view, 
5a reszaring the lost ibexty and equality of all(105); bur though he 
starts froea the idea of surrender he succeeds in ending his argu 
ment, by dint ofa series of sophisms, in a conclusion which seems 
to guarantee the indestructible tight of man(:o7). 

‘But the prevalent doctrine of Natural Law assumed, a9 a matter 
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of course, that the individual vareendered anly« part of Bis eriginel 
sighs into the comsion stock of socity; ad the advocates of that 
‘doctrine increasingly made it their chic! endeavour to provide the 
individual with a guarantee against the abuse, or even the exten 

of che social authority which he had called into being. More 
‘and more emphasis was laid on the fact that the purpose of all 
social institutions was limited eo che development of individual 
peroas. Even the thinkers who stil roxintained tbat the purpose 
of the State had a general or public character proceeded without 
hesitation, after clevating the idea of sols publica to the position 
of the supreme wandard of political life, to idemtfy i with dhe 
mere fact of the prosperity or happiness of individuals (108). But 
the victory lay more acd more with » (read of thought which 
Achnitely refused to acksowledge that Society had other than 
limited purposes, or chat the State iuelf had any but particular 
and stricly defined objects. With the purpose of the State thus 
confined to the provision of exteraal and internal security, of 10 
the realisation of a scheme of legal order(ses), the sovereign 
commonwealth was reduced, in the lat analy, tothe level of 
fomurance society for securing the liberty aod the property of 
individ uals70} 

‘At the sume time, and in clote connection with this tread of 
Shou, the tery of the Rights of Man gr into great an 
spreading tee. The suppesison that individuals on their entry into 
civ society, were oaly willing to surrender the smallest possible 
part of their freedors, was now associated with the doctrine that 
certain ofthe origina! rights ofthe individual were inalienable and 
{intranaferable, and could not, therefore, be effectively surrendered, 
‘ven by an expres act of contract(1s2). Tn this way a disGnction 
‘came to be drawn between iaherent and acquired rights, Ace 
‘quired right, i¢ was argued, were subject to the system of positive 
law, which depended foc its existence om che State; but inbereat 
rights were based oa the pre-social Law of Nature, and since that 
law was sl valid to protect thes, hey were imazune from any 
invasion by legislative acéon(:19). The theory of rights of ean 
which were thus inviolable by the State itself was used by Thoma- 
sigs and his successors in the strugg for freedorn of conscience( 3). 
Te was developed by Locke and the political economist in the 
interest of economic Uberty(s14). It was expounded by Wolff in 
‘he acadetic fore ofa doctrnaire theory(11s),and erected by later 
thinkers into a definite and rigid sytem(+16). Finally t became, 
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after the French Revolution, the exrcatial core of the while of the 
Soctrine of Natural Law(117)- In the beart of social lf itself the 
individual had now a sphere reserved for him which was itself 
{immune from society; and this Sovereignty of the Individual was 
‘obviously more origizal, and mare sacrosanct, than any posible 
Sovereignty of Sociery, which could only be derived from kin, and 
could only sezve him as 2 means. 

"Bar ie mune be adniteed that individualison was always Hable to 
(eansform itsef ito social absolutism, jst 28 socal aboltisn was 
‘equally Bable to transform itself into individualism(:+6), These 
Jimagined contracts could be made to include whatever was needed 
to suit che practical tendencies ofthe age. An individualistic basi 
of thought di not prove iuelf then, azy more than it docs now, 
an effective barrier against vocalitic or communistic aspira: 
toms (x19) 

‘Only occasionally does there ever appear, during the period of 
which we are treating, any ishing of what we aay call the higher 
view. This isa view which maices both Society and the Individual 
contain in themselves their own end and object, so that neither can 
ever sink into being a mere means to the other, though either in 
cant for the ther. I¢is.a view which regards the jurical organi- 
sation ofa comasucity as ceasiog tobe tru to its own ‘Idea, unless 
it amigas equally original, and equally sacrocanct, spheres to the 
commonwealth as a whole and each individual member, and 
aitunes cheir several spheres in concord and harmony 26) 











VI. The narura-tae view of the Being of Groupe 


‘We may now turn, in conclusion, to eoquite into the natural-law 
conception of dhe Being, or essential nature, of Groups; and here 
‘we can really see how 2 logical individualism is inevitably im- 
pelled to annihilate any idea of the independent existence of the 
group. If cull society in general was merely the result of a con- 
‘actual act, whereby individeal rights were pooled in order that 
individual objects might henceforth be socially pursued, such 
society must, in the last analysis, resolve inelfinto an aggregate of 
‘mere legal connections between individuals. No group could be 
anything more, upon this basis, chan 2 simple nexus. This legal 
nexus might be depicted as loose or intimate, simple or compli- 
‘cated, temporary or permanent; but however it might be depicted, 
it was constiruted by the same clements of thought which were (0 
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‘be fouad in the incites or partnership based upon individual rights, 
In this reapect theze was go difference to be traced berween the 
various groups in the succeasve sages of group Li, culminating 
in the State, The State itself simply formed, as the sonst 
‘serfectssina, the highest stage of a uniform ascending teies. 

‘None the less, the theory of Netural Law did not eatirely 
abandon the twaditional coxception of Group-penionaity. [It 
could not afford ta do so] There wes too urgent a practical uesd 
for some embodiment ofthe social Whole as 2 single unity, consist 
‘heough all the changes oft individual member, and capable of 
balding & legal position of is own. The consequence was that the 
point of view we have just described (which treat a group at 
merely legal nexus between individuals} was only adopted to be. 
dropped agein instandy; and dhe ‘legal nexus was always being 
trazaformed into a 'legol Subject” of righs. We have already se 
that Hobbes had indicated the way by which this avcent from in- 
Aividualinn to the idea of tke personality of « community could 
‘apparently be made. His theory was the point of departure from 
which the farther development of the maturalsaw theory of the 
Group-pecion mainly proceeded. 

‘There was only one writer who remained trie to individualism 
to the very end, and was audacious enough to deny altogether the 
fact of Group-personality. This was Johann Friedrich Horn. Only 
the Individual, he argues, has any real exintence. No union of mea 
in anything more than a matings singnlorom, Ever. 
whieh is united enough to form a State i not, in reality, a Whole 
Te docs wot constitute, ia any way, a lotion: it in only’ umn of 
‘persons, which, ax suc, ‘alla srien Raron intra, eid afectiones 
Ents non saint” (6, c. 1, §18). Suppote you take a multicade of 
this sort; auppose you calli by the eame of ‘nies’, and then de- 
seribe it, under that name, as the ‘naira’ of a ‘erpus’ which is 
composed of *menirs ¢t pera"; suppose you then introduce the 
term ‘rupublica’, and use that term 10 denote the ‘forma’ which 
permeates, inspires, and vitaises this body. Al you have dome is 
‘nly a matter of pictorial expression, which you have wed ‘fer 
‘anlogian ef rimilnadinen’; and sviclly speaking the language you 
‘ought to have employed & that of ‘geatheuleia’, “quas-emhas', 
*quasi-per” and *qoas-forma” Q,€. 15 5151 ¢- 1, $2). Ttis incon 
ceivable, therefore, that « community, a auch, sbould ever be the 
“Subject™ of rights over individuals. Least of all can politcal 
authority belong to the popular cormmunity, ether orginally or 
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rubsoquently; ether in wubstance, or in exercise; either in whole, 
for in part(ist). Only in a monarchy can a single “Subject” of 
political authority ever be found; and there one man, asthe ie 
{tenant af God, becames the bearer of a transcendental ‘majest 
hich extends overall individuals (a,c. 1, §§4 999,)- Tua republic 
4 ‘Subject” of majesty is absolutely indiscoverable. Any ster- 
‘iiss which it is poasble for thought to conceive ix nothing but & 
plurality of singe; and a plurality of “Subject contradicts the 
conception of indivisible majesty(ve2). A republic is therefore only 
a simulacrum of political unity, produced by an imitation of 
monarchy, and what exists chere in reality i» only a nexus of 
‘uae abigationcssinguloram, Sounded on a commne pacton{ 29) 

"This utter denial of the existence of group-ueity did not meet 
with the approval which it enjoys to-day(vaq). It i true that a 
numberof political thinker, who limited themselves wo describing. 
the relations between Ruler and Ruled, ooited the idea of Stae- 
‘personality from their theory of the State (und, s0 far as that goes, 
such writer: may be said (o agree with Horn}, But their attitude 
‘war imply negative and they were far (rom intending to make any 
attack in principle oo the idea of a common or group “Subject” of 
rights, When real attempts were made to expound a genuine legal 
philosophy of the nature of socal groups, there was a geseral 
agreement in assuming the exbience ef a social Whole which stood 
above individuals; and differences only began (o appear when i 
came to the actual interpretation of tbe unity ascribed to this 
‘Whole. These differences tainly depended on the extent to which 
hinkers adopted = Represeatative or a Collective view of the 
unity of the Group-penson. Both views were compatible with the 
reneral framework of the individualistic system; but while thove 
‘who held the Represcotative view axly sought to St the idea of « 
Ruling authority into the scheme of rights of individuals, those 
who held the Collective view attempted to bring the idea of 
Fellowship itelf under that scheme. 

In the thorough-going sytem of absclutisn the procedure of 
Hobbes was followed, aed the principle of Representation was 
adopted. The enence of Growp-persooality was made to reside in 
the fact that, by virtue ofa czasion of the powers and wills of all, 
the Ruler represented each and all of his subject as a persone ee- 
frasiriation(ias). But even in this comnection the principle of 
Gollecsivity had to be introduced as a second Line of defence. It 
{a truc that this principle, even when it was allowed to appear, was 
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never held to posses a creative ot constituent character:# and in 
regard to mocarchically organised societies, it was never allowed 
to appear at all. But itwas applied, as tort of supplement tothe 
[principle of Representation, inorder to meet the ese of republics, 
‘aad alo of corporate bodies in which an asembly was appointed 
1 act us prvoas repratonistioz. Procecding om the traditional dis- 
tinction berwecn flares eters and ples wt agai, and adding to 
it the doctrine of the legal equivalence of anise and major par, 
the thinkers ofthe absolutst school adopted, iz erdes to meet auch 
cases, che idea of the waty of « Collective person, and éhey made 
that pervon the ‘bearer’ ofan ewnensbip of rights It is ebvious 
that thn idea of collective personality was bound to play a greater 
part in the theory of Spinoza, who regarded democracy a3 the 
‘oral form ofthe State(s#€, tha it ould im that of the orthodox 
hamplon of tonarchleal ohm, : 

In opposition to the principle of Representation adopted by the 
absclatiss, we find the majority of the naturallaw theoristy— 
unde the influence of a conception of Groups which was funda- 
mentally a‘ Fellowship" conceptice, such xs vaturally flowed fon 
the dominant form of the theory of social contract—maintaining 
the view that ll Group pean were Collective ui, produced 
by the action of individuals in associating themselves together to 
form a community. But they too ound themwelves ore and more 
forced to introduce the idea of Representation, as a consttueat 
factor which was needed to explain the development of Groupe 
tunity into a fall and complete pemonality. Huber, for example, 
sais from the view that the act of asvociation, with the added 
‘id of the majority principle, is capable of producing a Group- 
pperton (#8); but he proceeds to make che fall completion of tbe 
Unity of this Group-whole depend on a farther act which devolves 
representative authority upon a Ruler(cas). Arguing upon this 
basis, he ascribes the difference between the full and complete 
pentonalty of the State, and the Jess complete personality of the 
‘exiles (0 the fact that the representation {of the commuaity) 

4 Te the principle of Calectiviy (de idea that te Many can colecively 
Seca a nie} war Sever, Any case, reared Dy the beste se poss 
forneiguy They woul not nlm at» eabtve Whole Paes, bythe 
[Sccot ia cancer, om nhereat vege over iu mocabers. They bol ns, 
‘Frowerigary wa oxi, Gare tout era bc a Represcaalive of the Whe, 
{ind thy beloved tt ie prowace of Gs Regmaenatve could ale pods 
Sroegns Btn sdnied it a Reece might ao eeeee 
TIDE eepui, rs gui i coepoale Bay gover by an ey. 




















n8 Cierke's Test 
by the political authority is not subject to the Limitations which 
hold goed, both in zespect ofcontracts and of delicts, for representa 
tion (of other groups} by other forms of group-anthority(:39). 


The seas of Pefrirf: te persone woralis 
Pufendorf tried to unite the to ideas of Collective and Repre- 
seztative vety, and he did so by seeking to ring every scieta— 
be it State, Ghurch, local commonity, corporation er faraily— 
under the general conception of porioas mori composite, Disagree 
ing with Hobbes [who held that 20 community could even exist 
‘without Representation), he held that this conception ofthe ‘com> 
posite moral person’ had a constituent or creative character, in the 
sense that it explained how individuals could unite to form com 
munity possestiog the capacity for = common rule of law and a 
common will(1g). Here was a Fellowship bass; but a real perton 
Inad still to be brought into being upon that basis.* To this end 
(and here he approximated, afterall, prety clesely 10 Hobbes) 
Pulendorf went on to postulate the subjection of the powers and 
‘ils ofall (othe power and will of single man or body of men, 
to the end that the sur of asociated individuals ahould be repre- 
sented by 2 'peron” who could act asa single unit(s). He be- 
Tieved that he could, fa this way, interpret the fact of Group- 
[personality in terms which made it belong to the same general 
category as the fact of individual personality. But the method by 
‘which he atrived at this general category [including alike both 
Group-pertonaity and individual personality} depeaded upon a 
preliminary distinction. He distinguished the conception of legal 
‘personality, to which he gave the mame of persona marti, fora the 
conception ofnatural personality. He held that the legal world was 
‘a world not of physical, but of mental fectors—or rather, in view 
ofthe fact that it was the moral aspect ofthese mental factors which 
‘was really in question, it was a world of moral factors, oF etic 
imoralio(t33). He regarded these enti morelia as being, in hemaelves, 
Puke view commerniy an exit on do ba of the conerpan 
f'n compasie mara penn. Thi aaa that i eons on Fellowship hac, 
Bott gro wchenlrng ph lanetre reg ereor woe winplokaoroprs 
fr ereat't, In ther words, i rough in Ging by the se cme of 
{he compaite oral penon, whit har Urs “x oratituent or crea cts 
totes Bat in order hat Usa pena say become “el Puede goa oa 
reroduc the eso « Raprocucaveraiag sutzry. i Oe poms wich 
the cemmuniy ata “sal” peruse. Heat aot afer aetna oe 
ies that the Composite oral pomen in ra!" and Oy el 
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oly attributes (modi) which were ascribed by rational beings to 
physical objects and movements, in order that they might operate, 
with a directing and moderating influence om the freedom of 
‘human will, and so regulate human Efe harmoiously(130)* Now 
these entia maraie stood to one encther in the relation of superior 
and inferior. That relation could best be depicted by our minds, 
always prone to think in material term, ‘ad normom enti ply 
caren’. ‘Accordingly, although all ‘moral beings’ were, propely 
speaking, omly madi, we applied dhe category of subvania as well 
15 that of marin trying to thnk about ther. We regarded some 
Of them as being sabstonia, which supported (or ‘subsisted’ 
tuader) others, in the sense of being thar bass; and we 
regarded theve others as being medi, which *inhered i those ud- 
antioev33). In this way dhere emerged, an ‘tin maraha ad 
analogia subsantinem concipar, che peroaae morals atsributed to 
fhuran beings under a sytem of legal onder (+96). Since the aiti- 
bbute of being a ‘Subject’ of rights is ascribed to human beings not 
only 23 individuals, but alo as groups, these peronae merales may 








is the individual—not the individual in his totality, a3 revealed. 
to the senses, but the individual sob mods, that is to say in s0 far a8 
a definite status morals is attributed to him (+98) This is the reason. 
‘why one individual can represent several persons3t). A peri 
roralis compsita (as distinct from a simple moral penn] i present 
‘when a single will, and with ita deficit sphere of rights ts aseibed 
to a muhitude of individual duly aad properly united(s40). It 
follows that individual penons aod Group-persoms have both the 
same sort of existence (i.e, a moral existence]; but both of them 
are distine from personae fer, those ‘sielaca el wmbraepesénarvm 
‘morale’ (for they are nothing more) which only exist in temblance 
‘or jest, without baving any legal effect attached to them (249)-t 





4 af you tate a physio obec (eg. x mate) peron regatded a plyical 
boty), ora set of peal byes (eg. the natural person wo move together 

it group), ard then proc to mere to tha abject or wet of objects toe 
‘stafbee of personaly, hs atrbete wl operate on your fee wi beste YoU 
il repeat the objector ae of akincs as having he ntrbase of pense: 
{ind ella ince nto aman We Ov barney wc comes foc Rich 
‘apect beng pe ‘ 

The mrgurent is hat she atte of being u penn can only really nbere 
Jahn appropri rabuance: og Caligale Codd gee he ‘perc! ofa wonlor 
‘a fon bet sot toa beter; aad the “pero” ofS sensor, a gen CO» Bore, 
fig abd only exit in eanbleace ere 
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Tt canmot be denied that Pufendor, in eounciating these con~ 
clusion, is entering into a new world of thought, And yet the 
individualistic basis of his thought prevents him from achieving 
anything more than 2 purdy formal assimilation of the group- 
[pono to the individual. As loog as it was merely a question of 
Employing 2 formal coocept, Pufeadorf could drive firmly howe 
the principle that the corporate person must be conceived aa 4 
“Subject” of rights, which willed and acted with the same unitary 
‘quality as a single persoa{v4a). But as soon as the real sbetcatum, 
(or basis of these attributes [of willing and acting) had tobe defined, 
dificult began to appear. Behind the pertena moralit simpler 
there stood, after all, che living natural person of the individual, 

drawing to himself, as prsone plprice, the attribute of perso 

ality(143); but the persone serait: compusiza had to find i basis, 
‘not in a real Whole, or 2 Living community, but in the artificial 
‘outcome of contracts by which individuals had bound themselves 
10 one another(144). Even the validity of majority decisions was 
male by Pulendort to depend merely oc: an agreement made to 
that effet(r4a). A unity thus interpreted in terms of the rights of 
‘individuals was in the las analysis only & deceptive sham: clover 
‘cxamination reduced it to fragments, and resolved it into a mere 
tum of legal relations berween individualt. 

‘But if Group-unity was thus reduced (o a sum of legal relations, 
it became inevitable that the two different kinds of legal relations 
‘on which it depended—the relation of the Representative person 
(a the body represemted, and the Collective relation involved in 
the obligation of partne:thip—should each of them seek (0 vin- 
dlcate itm own separate and independent significance. This was 
exactly what happeaed in Pulendet!'s theory. Springing as they 
{id from different contractual origins [0he one froma the contract 
of mubjection, and the other from that of society, the two relations 
were also made to iste in different ress. (1) Where Group- 
pentonality was duc to the representation of ail by a single pervon, 
Ie became engulied in the penonality of this representatives and 
the porsme composts thus Gwindied into a fervour simples when- 
ever a single man was constituted as Roler{046). (2) Where a0 
amembly had to cepresent the Group, that assemsbly—in and by 
Self, and without any cegaed to ita Tepresentative function—wat 
‘unde fo appear as a perina compasle; and here the term sigaided 
‘nothing more than the waion of the many membertof the assembly, 
awociated together on a basis of parnerhip, to act as a single 
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body(v47)..-Suck contradiction was fetal in iu very aature to 
any mceesfal combination of the ideas of Collective and Repre+ 
sentative unity in a new and consistent system of thought. 
lere we touch the secret of the peculiar fate which befell the 

‘original genius of Pufendoxl. His theory of etia merlie ceased to 
be toed by bis disciples a the foundation of a general philosophy 
of Law, and it was oely applied as a way of explaining 2 mumber 
of legal phensmena weich obstinalely refused to be brought into 
line with the facta of the material woridtql). The result was that 
the conception of the perez moraiis gradually lost the general 
significance which had been given it by Pufendort Thomasius end 
‘Tiius sil followed che euste’s line of thought(v4s); but Her, 
Gundling and Scher entirdy dropped any reference to the i 
material uature of personality. Applying the cerca persma mralis 
‘only to Group-penonality, they submitited for Pufendort dis- 
Tinction of the feriona moras simplex and che ferona morlis 
‘omporia & new distinction between the persone physien and the 
rrsona morals, compacta, ses mytica( 30). To later writern we find 
‘he exprestion perena comperita almont vanishing altogether (151); 
and the (erm pertna morals is cade the regular technical teres 
employed in treatises on. Natural Law wo designate the Group- 
pervoa(r59). This usage was not affected by the fact that many of 
the exponents of Natural Law, such as Wolff and Daries, gave 
new and vigorous expresion to the distinction which Pufendort 
had drawn Between the legal and the physical personality of dhe 
Individual(tss). In the end the origin of the adjective ‘moral’ 
passed entirely into oblivion, and its real sense was forgotten. 

With it there also disappeared those tendencies towards the 
transceatling of mere individualisc, which were obviously implicit 
{n the conception of a ‘composite’ person. The mote the phyical 
persos gained in realty, the more the moral person was bouod t0 
lose. Itnow stood by the side ofthe Biving individual as an abstract 
mental scheme, which bad the one merit of enabling thinkers, 
when they were dealing with certain species of legal connections 
between individuals, to provide a single censre an which ruch con 
nectins could converge. Here the two constructive elements of 
individualistic socal theory [the Representative and the Callective} 
procecded again to diverge widely from one another, a9 we have 
‘already seen them diverging in the theory of Pufendorf, Among. 
his immediate disciples, we find the pomibiiy ofa purely Collective 
forma of Group-anity again receiving particular comphatis, toogh 
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they also continued to maintain, fom the other for Represents. 
tive] point of view, that fll and complete unity was only wade 
posible by the addition of a eepresentatve authority (154). There 
was one thinker, Hert, who sdeceeded in developing upon thit 
‘basis an extreme and peculiar theory. On the one band, he ex- 
(ended the eoneeption ofthe moral person wig ad infinite. On the 
other, he refused to recognise any community except the Statr as 
{8 Group-person inhercndy capable of will and action. 

(We may take the latter side of his theory Gt). He begins by 
admining that dhe contract of usiom of rill com singer is 1B 
itself suciemt to produce the result "ut facies fant una quasi 
ersona sev a corpus". Bt he hastecs to eda that itis the con 
teact of wbjection whic First animates this “radi tindigesta males, 
and produces an “anima i arpre™ by transferring the Powers and 
wills ofall to a senna foteriai(ssd. It follows on this that any 
group other than the State can only develop a common lie a8 & 
‘partof the State, and in virtue of representative authority derived. 
from the sovercigaty of the Seate(136). [On the other side of hia 
theory] we find Hert laying it down that the Group is only one. 
of @ number of cases in which the conceptions ‘man” and 
‘perton’ are not co-extemsive. He reduces all these cases under 
‘two heads, to each of which he devotes a separate esay—one of 
(hem enuitled ‘de uno Aamise ples sattinnie pertonas'(4s7), and 
the other ‘de pivibus homies personem nam sastinetbus” (ss, 
Appealing tothe original sense of the word ‘peraoee',* Hert argues 
‘hat all that ix ceally jovolved, under either head, is a peculiar 
‘method of allocating the ‘res’, or parts, which men have to play 
‘on the legal stage. ‘On the one hand, the [natural] penvonality of 
a single rian may be divided among any nuraber of rées [and thus 
become any numberof legal pertont) (139): on the other, « number 
of men may be united together, if need requizes it, in a single per- 
sooality(véo). It 3 plain fom the heterogeocous tature of the 
Iegatexamples which Hert accuraulatesoilustrate such union that 
‘no genuine community can be made to exist on this basis, but ony, 
at most, 2 formal unity. True, be distinguishes two categories of 
mites ferronaren [Le two different ways in which number of 
‘mun may form a singe legal person), acconding as the source of 


* I Latin, wo actor's mah, and othe re or part played bya ace. 
‘hia pts one ants any went 2 same af end’ Qe sera at he cai 
1 tame of legal pecaaicen and per emu a number of sen ey wea? # 
Sg mm, 0 tha ema hal ty erry agi loge pec. 
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such unity is only a legal Seioa, or am acrasl contract. But whes 
‘we find the second af these categories made to include the eter 
sand the anivrnites equally with mariage, the noes between, 
corti debe et crodendi* and the position of joint-eaticcs, we 
comm clearly see that his aversion from the idea ofa "persona fela"t 
ig only based on the absence of any true conception of & 
Cosporation. 

Gung went farther sll in the same direction, On the one 
hhaod, he made the pervouality of the State consist only and ex. 
lusively in the Representative penonality of the Ruler(s61); 05, 
the other, he interpreted the wizernias a4 a purely Collective 
erion(6i)—rejecting the view chat a “fiction” was Receasary ia 
order to explain the existence of such 2 person, ot its capacity for 
cexpresting a will'6y), and rejecting it all the more eraphatically 
bhecause he pursued’ a rigorously Collective interpretation of 
Groups to its extremest logical conelesion (x64), In much the same 
‘way a1 Gondling we also find other writer attempting to dis- 
tinguish between the Representative personality which the State 
acquires the perioa ofits sovereiga Ruler and the simple Collec 
tive personality [oF other Groups] (163) 

‘That distincdon asamed an acuter form when it came to be 
connected with anather and more general distinction, which had 
Tong been drawn in the thency of Natural Law-—the dtéincden 
‘between the seta sequal andthe scetes inaequalis, This connec 
tien appears particularly in the theory of J. G. Boebmer. Accord 
ing to him, the Being ofa saccar aequatis i nited entirely to the 
ollective unity of it associate members; but when a sreas in 
<tcqalis comes into existence, there appears along with it—~super- 
Smaposed on the ‘Fellowship’ basis originally present in soch 
society no Jet than in che ‘equal socety’—2 Representative nity 
in which Collective unity mow disappears (166). This line of theory, 
or something very like i, attained  gencral vogue( 67); and it 
came t0 be the regular opinian, among those who adopted this 
view, that the addition ofa Ruling authority produced a fuller and 
ccompleter uuity, and that a higher degree of Group-personality 


‘© A body of penoas wo ae ointdetton or jest-criern 
tt Soil pening Hert hnce vere Gon te den os pas fete, On Oe 
cuateny, be apples cw 8 sumer af cara of Group cnt Ge the beginning 
‘fe ln seatence of nate 16). Bue wl not nempltereratlng a exten 
oF Groupenaly, peclerrng to te che Se oe calecive couract of aloa ns 
1 general line of explanation. 














yy Gierke’s Text 
‘was thus atiined ja the socistar inngualis tam was posible in the 
citar arpualis(s08). At the sure Hime, bowever, the drawing of 
‘this fundamental distinction between ubequal and equal societiot 
tended also to erect an increasingly insurmountable barcier be- 
tween the State and the Corperatan(15s). 


‘The atomistic conception ef the matare of exrcitions 
in eightenthcomtry Germany 


‘There ensued a progressive disintegration of the natural-aw con- 
ception of Group-persanality. The denotation ofthe term ‘feroma 
rmovlis' came more and more to be limited to the Crllectve form, 
(Of unity constituted by the soils aguas. The more real and active 
forma of waty, which showed isef in the seit inoequs, coated 
tm be regarded as the result ofan internal development of the per 
sonality of the Group-whole; it was ueated as being the com 
Pletoo of an imperfect Collective penon, from without, by a 
Subject’ or owner of Ruling authority who was wuperimposed 
upon it. This meant that the moral person disappeared from the 
interpretation of the relation of Ruler and Ruled, and only sur 
for the interpretation of the relation of Felowship(170). 
"This was not all. The increasing rigour with which the conception 
of purely Collective unity was apphed also want that the moral 
eae ray ny lente of os or in how 
ficld of the Fellowship or ‘equal society"). The su 
donc doa boo ere aioe doe edea ht ey 
individuals which was in any way poscsted of social rights oF 
duties, Thus attenuated, the cooception only retained, in the lar. 
apalyss, x ort of technical value for purposes of external applicn= 
‘on; in other words, it was a term of art which made it pamsible 
for several persons tobe treated a being a single person, in an arc, 
of action common to them alas regard their external relations 
10 some “third party’. Inceraally, the conception was usele for 
unity ofthe moral persoa was really nothing but a OoUective 
aggregate or sum, it had ta be disclved again into a multiplicity 
of diferent persons befbre legal relatioesbips could be conccived 
as existing in it. In this way we find a general theory of rociety 
developed (in cighteenth-century Germany) in which the roo- 
ception of the moral person is only applied to the external relations 
of 3 society, while its internal life is interpreted, with the aid of 
conceptions drawn from private law, in terms of sitar and mae 
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dtur,* and is thus reduced entirely to a mater of mutual oblign- 
tons between so many individuals. Oa the logic of these principlos 
he State could only act as a Whcle, and dixplay the quality of « 
‘moral person, in the external area of internatioual law. Tn the 
aphcre of internal public Lave, t resolved itself into nothing more 
‘than a muraber of legal relations —the relation between Ruler and 
subjects; the varios relasons ammoog the subject themirives(17). 
nly in one connection was the conception af the moral person 
applied to interaal public law. If the State a8 2 Whole was 20% & 
‘moral perion, parts or clements of it were allowed chat quality, 
‘When the Rising authority in the State, or some form of sub- 
ordinate politcal authority, was asesbed to a body of persons 
‘acting in conjanction, or when, again, the body of the Peeple, at 
st pepurate encty, was angued to have rights against the Ruler, sich 
bodies were treated as moral persons. The same general philosophy 
‘was equally applied to all forms of Grovps other than the State; 
and theorists were Unes content to stop short at 2 conception of 
Jecielas which madeita moral penon extercally, and internally oly 
{8 nexus of reciprocal rights and duties 
All this meant the disappearance of aay clear line of logical 
Aivision between the genuine corporation and the mere ‘society? 
fo partnership. Internally the Law of parmesihip was made (0 
explain every form of humaa comtautity, iocluding the State; 
externally every form of group-relation, induding the mere re- 
lation of joint-owners of property, was vested with a moral per- 
sonality(170); and the view continued to be advocated that such 
personality was equally present, in just the samme way, whether 
‘number of individuals were united co form » single “person 
conversely, a number of ‘persona’ were carved out of one 
vidwal(c73). Iti true that this atomistic scheme of ideas was Got 
applied by all thinkers without qualification (x74); bat itis equally 
(ue thet it forms the essential bass of the great theories of Natural 
Law which exercised influence in Germany during the course af 
he eighteenth century. It dominates entirely the theory of 
Walff(tns). Ita no leas evicient i that of Daries(x76. Its elabor- 
Setar aod mendes ace both a Roman ew, forms of © 
spe wes meee parce, ed he et a hve 
‘Steady son, to eplan the Sti Socteae «poi wey emda OF 
Sey oan Sri emf s Green Te Ge tye 
eas tadogenee pre iwr soiom: Tae at Stnt i moe shan cto 
of individual uc caanet be cxlainod im tors of tr tbe rut 
‘Goverment bed on wnaehng mere hes = dam por By ial 
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with laborious care, and with no small measure of juristic 
ability, by Nettelbiads, whose comprebensive theory of series may 
well be termed the most mature product of the whole of this 
ovement of thought. 

In Nettelbladt’s theory the entire world of buman groups is 
depicted ay developing, in an uninterrupted series, from the one 
conception of sites; but that conception itelf—in spite of the 
differentiation of form through which it passes, and the constant 
cenrichment of content which it acguite, in che courte of his ex- 
ppition—never gets beyond the limits of individualism (s77). At 
‘very stage the internal if of te Group appear a8 a sur of in- 

vidual obligations; at all stages alike—dhe Family, dhe Corpora 
tion, the local community, the Church, the State—there never 
‘emerges any idea that a cocmnity bas ts own Law of being, even 
In contexts where i€ is impouible (9 avoad contrasting the In- 
Aividual with the Whole to which he belongs(sx®), Yer Nettelblad 
penises in regarding 4 plurality of persons, when it contfonta 
Another “Subject” of righss in its collective capacity, as cou 
stiuting a moral person, The moment thatthe views, the will nad 
the powers of a number of perons are thus directed externally to 
tome identical object, thove perions are held to constivute 
person in relation to that object, and to become a periona morals 
szod on that basa, ‘what is mot ote being deemed to be one? (‘not 
feu pro ano haber"), dhey are treated ws being equivalent, in 
the sphere of their common tights and duties, 00 fervaa singu- 
laris(s79) 

‘Achenivall’s theory of society i based on a similar foundation. 
He does not reject entirely the idea of « Group-whole, of which 
individuals are the constituent parss+40); but like other thinkers 
of hi time he ends by reducing the rights of associations, in their 
internal life, to x mere aggregate of contractual relations, formed 
between the astocintes acting as separate units(:81); and lke thers, 
again, be will only allow this Collective unity to be conceived as 
moral person’ when itis acting externelly, ie. when itis dealing 
with non-members(1). ‘Scheidemantel, starting from the same 
assumptions, comes nearer to the idea of a true Group-being com- 
posed of individual units(:83}. Generally, however, we may say 
that the end of the eighteenth century witnened an irresistible 
movement towards the disintegration of the idea of Group- 
penonality in the theory of Natural Law. 

“This is particularly evident ia the controversy, which became 
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increasingly vigorous, i regard t9 the basis and justification of the 
rajesty-peiceple. Thore who held the Individual theory of 
Society were agreed that the common will of a ‘moral person’ 
‘must exentilly mean a unity af aif the wills ofall the associated 
individuals, and that any identification of majorityayill with 
sroup-will could therefore only be based on & precedent agreement 
ofall individuals 19 that effect. The older School of Natural Law 
had regarded such a precedent agreemseat as an iestiation which 
was demanded by the very nature of Group-personalty, and was, 
therefore always to be preaumed(ve). But 2 new view bogen 20 
sain ground, which ran in the opposite dicecion. According to 
‘his view, the principle of unanimity was the rule which issued, 
‘and must always contiwe to itue, feom the mature of wociety; and 
Accision by majority-vote was an exception to this rue for which 
‘special justification was necessary(r8). 

‘The appearance of this view marked the disappearance of the 
last ace of internal group-unity: the ‘moral penion’ was finally 

into a noun of assemblage, and the common will into 

‘sum in arithmetic, Thos we ind A. L, Schldzer hardly using at 
all the idea of Group-personality, but expounding, with a suf 
pragmatism, a pois of view which Jeads to the coochuson that 
‘any collective unity is only a sum of individuals (86), any common. 
wil cam only be regacded as ‘sur of all particular wills (163), 
Ae any oman of wil ca nly ext om the bai of repr 
sentation of individual wills by a ‘ereign® individual wl con- 
‘enctually empowered to that end(68). Ia the nme way Christian 
‘yon Schléees, in his treatise De jer sefteti rescves the common 
Weil ino an agreement of individual wills; and be therefore attacks 
the view that che majocity-prisciple decives i origin from the 
tunity of the Group-pervonality, arguing that the detcripGon of a 
Aociety at a prone moralis is coly a tetaphor, Bom which 90 
condlusions ought to be drawn, and contending that the marure of 
“any soles ought tobe properly investigated before it thut cora~ 
pated with a persoa(:0o).. Hoffhauer equally asvumes a purely 
‘Collective view of the ‘maral person’ (tg0). He reduces group-wil, 
‘where ‘equal societies" are concerned, to 2 union of all individual 
Wwilliios) and where ‘unequal scietics" are im question, toa sab- 
mmission of all other wills ta the will of the Ruler appointed to re- 
present those wills(1ga}- Wilhelm vou Hueaboldt goes furthest of 
all: he demands an expresi enactment of the legislator, “that axy 
‘moral penton, or society, should be regarded as nothing ‘more than 
the union of tbe members at any given time”(t9s) 
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Exch ond French hry te sith ory: 
“Lacks ond Rewtieen 


Meanwhile, in England and in France, the reuncitation of the 
theory of popular sovercignty bad produced an attempt to give a 
rore living content to the idea of Collective personality. Here the 
distinction between seas sepals and inaguatis was dropped; and 
i thus became imposible to explain the development of Group- 
tunity into a Being posed of authority by refercing that de- 
velopment to the iexitution af a Ruler who stood outside and 
Above the community. Uf under such conditions, there was 9 be 
any Group-anity which had the capacity of will and of action, and 
ould be depicted as the “Subject” of politcal auchority, ruch 
unity bad to be found notin a uniting Represeatative Ruler, but 
fn the united community ite. The only question which then 
arose was whether it was pomille—and ifo, bow it was pouible— 
to raise the conception of Collective unity (the only conception 

ible as long as thought was confined to the limits of natural law 
Eiviuallmy lo the required degree of iteay. 

in dealing with this problem, Locke marks but lide advance, 
Atthough the comunity, om bis own principles, is nothing but 
‘partnership of individuals who remain individuals, he yet makes 
Sneha ne ge by) Hi west ofthe 

ori ia good illwseration of his met 3 One 
tag, be seks to derive tom te mateo he Commuaity ata 
single body. All bodies, be argues, cout be moved by a single 
‘power in a single way; ia the body politic, the omly motive power 
discoverable isthe superior power possessed by the majority; there- 
fore the ideariScation of majoricywill with the wil of the whole 
4s a contequence of the Law of Nature and Reason(i9s), On the 
‘other hamd, snd in the same breath, [recurring 10 the idea of 
partmerthip,] he thinks it necessary to suppose a contractual ngree~ 
‘reat of all individuals to subaut to the future resolutions of a 
snajoriry, and fe makes this agreement the legal bess of the 
‘validity of wach reaalutions (396). 

‘Roumeau occupied himuelf far more secously with the problem 
of rising Collective usity tothe dignity of «living and authorita~ 
‘tive Group-penos. Tt wat a problem whick war particularly 
pressing for him, because he rejected absolutely any idea of Rev 
preventative unity. He aserts again and aguin that the social 
contract producm 2 mare body equipped with ausbority over itt 
‘members; that asch 2 body, ke the natural body, isa aingic and 
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indivisible whole; and that it poses an Ego, x Tile, 2 will offs 
‘own(sg9}. He makes this real Group-being, under the name and 
style of ‘moral penton’, the one and oaly Sovereign, which ot 
only stands on a level with actual individuals ip al sy external 
relations, but is abo the geauine ‘Subject’ af political authority 
inteenally(io8). But vigorously as he sought depict the sub- 
standive existence of this sovereign Group-peion, Roumcau was 
‘waable co wacape fom the tramanca ofa vacw which tade it afer 
all, only 2 sum of individuals united ina single aggregate, But bow 
ould a coutract Between individuals conceivably produce any 
thing whick was aot itsei'a mere matter of individuals? Rovnea 
actempe to meet the difficulty. He angucr that the auocited in- 
dividdal wills blend together in a geacral will (colo gra), 
which is no longer che wall ofall (salrlé dd). Bot all che 
Alalectical arts which he wses in order to prove that the general 
‘will i diferent from the will ofall falco tura it ioto a genuine 
comeson will. lathe last resort Une whole dstinesoe comes to this 
‘thatthe will of alli the sum of individual wills, iocloding all 
{her actual vatiations from one another, while the general wil is 
to be found by adding the concontant motives of individual wis, 
and excluding all their disonances(:9a). The innate character of 
‘this general will s not even mufficient to produce the principle of 
rajeity-rle; and if majociry-ule it to be mibatitted for it, it 
must be stipulated for in an agreement—though its only fie to 
sidd chat Rouseeau regardsavch an agreement asiodispensable(sc). 
‘The aupponed general wil is thus, after a, no more chan an 
average of individual wills, to be found by the ore of a ready- 
reckoner. Only 2 miracle can exable it to show the bigher 
‘qualities which Rouateau poetically credit it with pottessing 01). 

(Just as the genecal will stays at che level of an average of io 
ividval wills, 0] the tovereign Group-penom never rises beyood 
‘the umm total of individuals who canstitute the society at any given 
time. The same persons who ace governed, ix theie capacity of 
subject, lao constiqute the sovereign in their other capacity of 
itizens(uen). Each is, in part, the joist-owner of a vovereign 
‘authority 10 which, atthe sume Gime, the whole of imself is sub- 
Jeet® (203). Corcespanding to this double position fof wubject amd 








* Compare ihe spigren of Preach writer: “The masera Freachas,Inoke 
swith pride nt bia face inte gla at be aves a the orang, erabeing at 
ben the thirymalonch pat grat, ad Sxgenng that bes the whe cf 
ailive', 
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citines) in virtue of which the individual cam contract with hime 
tind owe obedieace to himself, there ia a double serie of oblign- 
‘ona which the social contract create for the individual og). But 
while the individua! thes incurs cbligatioos, tis inconceivable that 
the sovereign community should be bound, either by the social 
‘contract ise, or by any other tort of law (0s). It cam undertake 
obligations, in the same way at an joividual, in reference to third 
parties(00):t can never oblige inelf at a Whole, to any ofits own, 
‘members(207). By i very natare,* this sovercign moral perion 
amuniiens joel tually, and manifeusinelfexchosivey, ia the a5 
scovbly of all(aot). Te manifests itclf cally i that aasembly, in 
the sense of being 20 identical with it that each new assembly 
cancels the whole ofthe previous political and legal situation; and 
cach new assembly, cherefoce, unlew it prefer an alteration of that 
siguation, or a modification of i, has to give it the validity which 
ic would otherwise lack by am act of expres or (act confirma 
on(209). [As it macifeat itself totally fa the assembly, vo aso the 
Sovereign manifess itself exclusively in chat body.] 10 it, and in it 
alone, can the Sovereign show ivelf a being which acu and 
willseve), Any form of Representation’ of the sovereign Collec 
tive being is incompatible with the very conception of that 
being(en). The moral penton is so entirely bound up with « 
Visible aggregation of iodividuals, chat no idea of any ‘ Organ’, 
through which the faviible but living unity of a social body 
attains an active exprestion, can cver posibly erserge 

Bat in apite of his theory of the primary asembly, Rousseau 
forced to provide some sort of permanent cepanisation forthe come 
munity, and to fill i some vary the void which he han created by 
abolshiog the Representative unity iswolved in the existence af a 
Ruler. He therciore devises an ingcaious system by which the 
soverciga moral pessoa creatcy, in the shape of an adaninistrative 
brady (feaeeucmen’), x second moral pessoo—subservient to itl 
but yet posesing 2 bie ofits own; acting with a delegated and 
dependent authority, but acting none the lem(ers). But this 
aecondary moral perton turns out, once more, to be only a Cole 
leetive unity, composed of individuals, and never transcending the 
individuals who compose it (21a) 

‘The theory of Rocneau exercised = great inducoce on the 
naturallaw theory of Group-personality(s's); Dut even in France, 

+ By he very narra being one witha i member Grom whom It 
sneer perro res fr ibe arp ong tle 
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where it pamed into the programme of the Revolution, it was 
considerably modified, esainly tx the direction of bringing i more 
‘within Une bounds of political posibilty. Tt was Sieyés who, mare 
thas any other writer, gave to Rouseats theory the popular foren 
‘in which it long continued to inspire the political doctrines of 
Radicalism. Like Rouneau, he ideatiid the moral penoeality 
‘ofthe social body with the sare ofits individual members, regarded 
asa single aggregate(1<6); Like him, be denied the coramon will 
‘with the will of all(x+7; like him, again, be identified che will of 
all with the will of the majority, in virte of xn agreement of all 
cuppened to have been made for that purpose(art). Bt Sieyés 
restored the idea of Representation which Rouseau had rejected; 
and be therefore regarded a Collective unity as mot only operative 
fg. a primary aucrobly of all its members, but alo williog and 
Acting through its appointed repreatacives(sig). He was thas 
able to eliminate from the State the idea ofa ucparate moral pes 
sonality ofthe Government, which had been introdced by Rous- 
seau—tubsttuting, in jt place, a scheme by which a variety of 
different bodies represented the sovercign comamuaity ets). 

Fickia ond Kant 

In Germany, the writers who clung tothe theory of the Sovereignty 
fof the Ruler adopted oaly inolated elements of Rouueau’s doc 
trine(een. Fichte, however, aaa profened adherent of Rowseau's 
theory of Popular Sovereignty, attached himclf also to Rousseau 
inv hs speculations oc the nature of Groups; but as he was pledged 
to an even stil more drastic form of individualism, he employed 
an even more artificial method of arriving at areal social Whole— 
‘aly to remain, in the end, even furdher removed ora any idea of 
areal and living Group-being. In Fichte's view, a civil wciety i 

simply an aggregate of to many aociated individuals, But itis 
tly with a part of their personality—not with their whole being 
‘or their entice selver—that individuals combine to form this ‘prom 
tecting body” or insurance society. So (ar as they are included in 
4t, they now constitute, ia thei association with one another, the 
sovereign ‘Subject’. Each person is thus, frum one point of view, 

‘partner in sovereignty’; but each still remains, from another, 
‘free individual’ (aaa). Nevertheles, Fichte proceeds to argue th 
‘the State is «single “‘body" and a “real united Whole’. With the 
conclusion of the contract of unin, all in their partculasity axe 
Thenerforth confronted by all i their amociation; and all in thee 
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auociation are a real, and not an imaginary Whole—they sre a 
‘ruc universal (Aidt) im the sense of a totem ‘which is one by 
the very fact of the case’, and not a suea total of units (Ate) 
im the sense of a mere compart. This Whole is the other Party 
to the contract; and it receives ia consummation from the fact that 
‘ath individval makes « contract with it, pledges hime to protect 
in, becomes a part of it, und identifica himself with it. "In shin 
way," Fichte writes, “by means of contracts af individuals with in- 
dividuals, the Whole Comes into existence, and i ix then con 
tanmated by the fact chat ali fndividvals [ar wuch] proceed to 
contract with all individmals as a whole’. But how is this rans- 
formation of tsultiplicity into unity really achieved? Simply by 
1 process of nbstraction. The sct of union, Fichte argues, is not 
directed to the protection of this or that determinate individual; 
since each persion may, or agein may cot, be the first to be. at- 
tacked, itis directed ta the procection ofall indetermizately. Now 
‘hin indeterminacy, this wacertainty which individual will be the 
firs to nufler attack, thiacoosequent wavering of the imagination, 
is the bond of union, aod the reason why ail coulesce into oat"(x23) 
‘A Whole thus constituted cannot posibly be a liviog being, 
Fichte may compare it, as be does, with the org 
structure of a natural product; but all he gains from the coo. 
patiton isthe dea of a reciprocal relation of parta, and not that of 
‘living unity ofthe Whole. He thinks it most appropriate to com 
eth Sate tue, n which ach nl part hat coun 
‘and will. Every part ofa tree, however much it may want its own, 
sel-prexervation, is compelled to will the eurvival af the tre, be 
«auie it own sutvival is only posible oa thet condition. Strictly 
speaking, the ree itses ‘nothing (othe part but a mere idea, and. 
aan idea cannot be injured. But the part realy wishes that none of 
the paris, whichsoever it be, should be injured, because, i any be 
injuted, 1¢ must suffer itself simultaneously. [tis otherwise with 
‘a heap of sand, where it may well be a matter of indifference to 
‘one past, that abouber should be parted frons i, or trodden under. 
foot, or seatteed”. Throughout the course of his subsequent ex: 
position of the organic nature of the social Whole, Fichte never 
<dcpars from thie general view. The parts of such a Whole, like 
thove of tree, aze only what they arc in virtue of the connection 
of the Whole, and the life ofeach pert is therefore conditioned and 
determined by the life of every other part; but this life ofthe pare 
‘sal cha constitutes the life ofthe Whole, and the only unity chat 
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«exis is the common factar of reciprocal interdepeadence preteat 
sn every parciaey). 
1 the ‘organic Whole’ is thus left as an abstract conception, it 
cat ave no effective personality of i i 
sometimes plarea ‘mystical’, “maral" or “juridical” pervora by the 
‘of physical" persons; but all chat be means by vhese tera is 
relations of connection between individuale(zas). To the State, a8 
‘whole, he never applies the category of ‘persoa” at all. Even in 
the sphere of external relations, be does nor employ the idea of 
State-personalty: he derives public international law, no les than. 
private, from the legal relations which arise ax the result of con- 
tracts between individual citizens of different States. ‘A relation 
between States is always based on a legal relation between theiz 
itzens, The State por eis an abstract conception: only the citizens, 
asmuch, are zeal persona" (2a6). Te its internal life, the body politic 
in ruled, in Fichte's view, by ‘common wil’, which he derives, ia 
the same way as Rousseau, from the united wills of all, by the pro- 
cess of making each will shed is perticutarty, and adopt as its only 
object the rule of right which iscommon toall(ar). In one respect, 











hie goes even beyond Rousseau: he rejects the 
‘oppasing tot, with an eager advocacy, the principle of w 
and only making the Emited concesion that an overwhelming 
majority may be allowed, ia special cases, to enjoy the right of 
declaring diarentients to be nos-members(8). He follows Rour- 
eau generally in thinking that he true realisation of the general 
willis only posible in a primary assembly of all the citizens(129); 
bbe departs from hies in admitting that, within certain limit, the 
representation of the general will by duly appointed deputies may 
ot only be posible, but even neceary(nge). Bat be never 
abandons the principle that the conamunity must always hold the 
posidon of a sovereign principal, which can always override the 
‘presumptive common will” of its agents by a declaration of its 
‘own actual common wills). He is 50 far removed from any idea 
‘of s corporate ‘Organ’ that he even iiss. on excluding all persoas 
‘who old. political offce—whether popolar representatives of 
administrative ofzials—from membership of the community; and. 
Ihe eats such persone an mandatory agents of the remainder which 
ia left whea they have been subtracted from the body of the 
whole(egs). Tn his Inter writings Fichsr considerably changed his 
friginal theory, and advanced towards a realy organic view of 
socicty(egs). But he never broke away altogether from. his pre- 
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vious ayttem of'deat; and the ‘higher view of the Stat’, which he 
preached in his lar days, never reached the nage of's definite 
exprestion in terms af juriticideasiasa. 

"This mixed view of the nature ofthe Group, half individualiaic 
and half collccdve, vax one whick even Kant was unable to 
trarocend. Limiting the conception of personality entirely to the 
iindividual, in his capacity ofa fee rational being 33), Kant leaves 
‘90 room for any real Group-persoeality. Occasionally, itis true, 
be applies the tera “moral person’ to denote 2 complex of in- 
dividuals, While he is singularly ailest, in treating of corporations 
‘and charitable snd other foundations, about the question of thet 
personality(ea), he regards the relations of States under intet- 
Tudocal law as a cclation of “moral persosa'(a37); aad in the 
phere of interzal public Iaw he treats a number of bodies as 
separate ‘qoral pecsons'—e., Une bodies which exercise the three 
diferent ‘powers; pubic boards; the People isefiat). Bot what 
the means by this term, which he never explains fa any deta, is 
obviously nothing more than a sum of individvale regarded a m 

aguregute. In particular, his conception of the People is 
‘only a Callective or *Beacket” conception (Smmtygrif), which 
ray be used to tignify either the aggregate of the State's subject, 
or the aggregate ofits active citizens, and may therefore be either 
contrasted oF idendified with the idea of the Stat, according as it 
ls used in one or the other sense(aya).. He may proclaim that inthe 
Ideally rational form of State, whi isthe only legitimate definitive 
orm, sovereignty belongs to dhe People: the fact remains that he 
sovereign People is nothing roore than a mere sum total of asoci- 
ated individuals, juntas ic had algo been for previow thinker (40). 
In his view, as in their, the georal wil which i the true Ruler i 
produced by a union of al individual wil, and appears in the form 
of an agreement between them all(ags); and thus the political 
wethods of majorty-deciaion and cepresentation, which are 
dlirpenexble ia all large State, can only be jostiied on the ground 
of their having been adopted “with wewaal awent, and therefore 
by means of a contract”(342)- 

But here agaia, at we have seen before, Kant finds a way of de- 
priving his theoretical individualism of any practical importance. 
‘By pring bis distinctloa between heme plaronmum and kms 
‘newman, and by making the individual co-operate ia the creation 
of the general will ‘only in his pure humanity” as home saumnenom— 


fue. only in so far as ‘pare reason, which lays down the rule of 
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sight’, daplays iuelf im him(sas)~Kant really eliminates por 
sonalicy from hit scheme, He depersonalins the individual in kis 
capacity of joint vovercign, ito an abstract cational beings he 
epersonaiscs the Group-will ino an objective content of will 
Fesuing (fom abstract cearoa(ay). Hie loses apy cooception of a 
living *Subject" of the commnon sphere fof social authority]; be 
subeceutes in its place the ides af a weil of awa will 
remote ram actual concrete wills; a wil of which individuals are 
ingtruments; 2 wil jo whoue service these struments bave 10 
‘work, under a systee of srct dependence, at w tsk which is 
common to them all. 





Generar Rernosner 


Looking back at the development of the natural-law views of the 
‘being and cwence of groups, we can sec that stone upon sane has 
‘crumbled away ftom the theary of Corporatians whick ad been 
built up by the Roman lawyers and the canonins. The collapee 
of that theory becomes complete when Natural Law exprestly 
rejects, and ends by banishing altogether, the coxception of the 
(Sita persone, the general theory of society which takes the place 
‘of the old theory of Corporations, the School of Natoral Law 
‘uses the conception of the ‘moral person’, for whieh it claims a 
higher degree of reality, to Bil the gap created by the disappearance 
of the ficutiou pertoa; and it attempts, but owing 10 it funda 
‘mental individualism it attempts in vain, to give a real existence to 
this moral person. In its treatment of the forsal structure of the 
social connections between isdividuals, the School of Natural Law 
adopted the contractual scheme of Secistas and Mandotum, and it 
broadened and deepened this scheme, in rsany directions, wit 

the aid of conceptions derived from Teutonic ideas of Fellowship 
and Kicgship (Herzchaf). But imprisoned within the Eanita of that 
contractual scheme, it was never able to atiain the idea of the 
inberent aad independent existence of a social Whole. Tt could 
only achieve its doctrine of the moral percuality of groups by 
cambining, in one way of another, two different conceptions — 
‘the conception of Callective and that of Representative unity; amd 
‘90 cither conception the Whole is co more than the anociated jo- 
dividuals of which it is composed. The existence of the tmmaral 
‘person? is thus only 2 fact because it coincides, and to the extent 
‘that it coincides, with che existeace of individuals; and the unity 
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of wil and power ic a Group-penton is only a reality because, and 
‘aly a realty in eo far as, indvidval are actually wiling and acting 
2s One, sither om the Collective bats of unanimous agtecricat, of 
the alternative basis of Representation by a single person or body. 
‘On such a view, the “fictitious person’ kas indeed disappeared; 
but with it there has alo disappeared any ‘person* of any sort 
‘which is in any way separate from individuals. The Being of cach 
Group i reduced to the mutual legal relations ofits members; and 
{he ‘moral penonality* is omly « ermal conception which serves 
to indicate, as 2 shorthand expresion, certain legal resul 
valved in these relations of connection.” In such a circle of ideas, 
2 Group-being with a tingle ie of ts own is something incom: 
ceivable; and a purely mechanical view of rocety is the inevitable 
result. Occasionally, even in the sictestiodividuaiae systems of 
Natural Law, the qaditional organic metaphors and similes con- 
finve to be adduced a4s): they are even used to some extent (25 
‘er have already seen in dealing with Locke, Rousseau and Fichtc) 
‘technical term of art for che purpore of expresing the exture 
‘of group-unity(ag6). But Hobbes, i refering to the ‘artificial ie’ 
‘of automata, had already buile a bodge by which it was eaty £0 
‘pass from the conception of social organism t0 that of social 
rmechanlam. The precedent he had vet was sot neglected; and we 
often find that even when society i formally canked as a moral 
‘only by the ide of natural bodiey, iis really regacded as merely an, 
antficial imitation of the living organism(q), For Locke and 
Fichte, and even for Roussea, the socal body is in the last analysis 
nly & mechanically cocsitated Whole, with a life which only re- 
sides in the life of ts parta(24). Zt is hardly surprising, therefore, 
that as the doctrine of Natural Law developed, modes of expresion 
derived from an organic poict of view often disappear entirely, oF 
sink into an empty form of words(249}; aad the analogy of an 
artificially constructed machine mote acd more takes the place of 
the natural body in the intecpeetation of the social Whale (aso). 
Te was impomible for the idea of ax organic Group-being to 
disappear entirely, 10 long as the individualism of the School of 
[Nacural Law was sill confronted by any really vital philosophy 
‘which made the Whole ia bess and startng-poist. But that idea 
was seldom, if ever, developed clearly to its ultimate results, and 
sill es was it ever exprened in any jurist form. Least ofall was 
‘any attempt ever mate to conceive in terms of personality the 
living unity immancet in an organic Group-being. Even the 
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‘hinken who were most oppaved to a purely individualistic inter- 
pretation of society evaded entirely the question of Group-per- 
Scaality 39. There were thers who only stained the comeeptom 
‘of a moral perio (a fall back instantly om the idea of = merely 
Representative or mecely Collective woity(ass. Even Leibniz, 
‘unable ¢ rise to the conception of the personal exttence of the 
‘roup, was content to crown his nobly planned edifice with 
Shadowy persone ftaas3). Nori there, in any of the social theories 
‘of dhe eighteenth ccatury which prepared the way for on organic 
‘View of historical development, anything more te be found than 
the mnerest germ—the dormant and undeveloped germ—of legal 
interpretation of the living Group- personality (54). 


CHAPTER I: Section i, §¢7 
THE NATURALLAW THEORY OF THE STATE 


L Gaxexar View 


‘The general naturaliaw theory of Society culminated in a 
“natural” theory of the State. Within that theory, the aubject of 
xatural public Inw, under the name of "jer publican urierial’ 
(radualy vindicated an independent portion asa branch of study 
sainct from "Politiee"* (1). 

So tang ab che State was simply tated ax mcias pefcitina, 
and 9 long a ia theory was simply regarded as un illustration (it 
the best und completes iluetraton) af the geueral conception of 
tacit already decribed in the previous subsection, the ideas which 
found moet vigorous expcetion in natucal-law theeries ofthe State 
‘were merely the general ideas about the nature of Groups with 
‘which we are alrealy familar; and these general ideas were freely 
applied, whether thet ingredients were consistent with one another 
‘oF contradictory. But & new situation arose, and thinkens were 
‘confronted by fresh inteeceuel problem, 2s won as they turned 
to face the conception of Sovereignty (which stil continued to be 
the cucotal care of the theory of the State), and attempted to 
Ibring i into harmony with their conception of seca. 

‘Nara pbc aw twat we eight call ‘general ee principe of come 
stool te Poa (Pt) Sac fen can te race ay 
{patel meow ant mato, 
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‘These problems arcee from the fundamental diiculty of uniting 
1 traditional conceptian of overeigaty—which at the bottom mo- 
body wished to disturb, or indecd, in view of the political trend 
of the age, could think of disturbing —with the general idea of the 
Law State (Reckista!) which was iahercotin the enrace of Natural 
Law. If, en the one hand, the logical evolution ofthe conception, 
‘of sovereignty were permitted to run its course Greely, it inevitably 
fellowed, however much the dictates of God or of Reason might 
stil be exalted above the authority of the State, that dhe interoal 
syntem of political elations was deprived of any ofthe atributes of 
a genuine yatem of lew. On the ether hand, if Naural Law were 
‘Ot to anihilae itself utterly ia the way indicated by Hobbes, 
‘was bound! to retain the Teutonic conception of the State a3 & 
system of legal relations. It was the liter of these tendency that 
actually showed Stell strongest; and the whole of the matural-law 
theory of society shown an increasingly conscious and vigoromt 
effort to interpret the State, Eke every other secidas, as &.aystem of 
reciprocal legal rights and duties. But the confict between the 
fea of sovereignty and that of the Law-State javolved a number 
‘af compromitet oF cooceations, which could only be made at the 
‘expense of strict logic. Fimt and foremost, owing to the growth of 
tan idea which we have already had reason to mention—the idea 
that there was a part of the original sovereiguty of the individual 
‘which had not beea surreadered in the contract of civil society, 40 
that a sovereiga Individual wll remaioed to confront the sove> 
reign State—it became posible 10 maintain that the individual 
citizen had his own inberent rights, which stood over against the 
tuthority ofthe State. [n the second place, and om the same basis 
of azgument, it could alo be maintained (as we shall have to show 
later on) that in the area oftheir mutual relations all groups hed 
their own inkereot rights, whick were not abolished by the fact of 
inclusion in« higher sovereign group. Finally (and here we touch 
the only point specifically relevant to our present theme, which is 
that of the internal seructure of the State sa inl), it came 19 be 
hheld, in defiance of the logical dencande of the conception of 
severcigaty, that poliical authority was by it mature divided, in 
cone way or another, into a nombes findependent phere of Hight 
belonging to a number of different ‘Subjects™.* 
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Prins fect, the adherents of the School of Nazural Law may 
soem (9 have found the clue to che solution of this fundamental 
antinomy [between the Mea of tovercigaty 2nd that of the Law- 
State] in the conception of State-persmality which they finally 
succeeded in attaining. This would have really beea wae case if 
‘only they had conceived the State foot merely 25 ‘moral penn’, 
but] asa living Group-pernon. On that basis, it would have been, 
an easy step to explain the apparent antinomy between the idea of 
1 united and indivisible sovereign power and the idea of a con- 
stinutional division of powers by drawing contrast between the 
tunity ofthe State-perocality and the plurality of its organs. But 
the idea of a true Group-being could mever be elicited from the 
anatural-law conception of Group-penonality, wg tbat conception 
‘had actually developed oa the Bans of indvidualinm. The natural- 
law perma cisitatis might be Cepicted as *Represeatative' or 
‘Gotlective’: in neither case could it ever transcend the category 
in neither case could it ever posses an inner being 
‘which could be formulated in jurstic seas, Under these condidions 
rach new attempt ca give a roore definite expression to the per- 
sonality of the State as a Whole only meant a new obstacle to the 
evelopment ofthe theory ofthe coustitadioual State, Tt is mot « 
mere accident that we should find the advocates of the theory of 
absolute sovereignty laying the greatest exsphasia on the idea of 
State-penopalty, or that a tendency to the doctrine of constini~ 
tionaliim should’ always go hand in hand with # tendency to 
iminate that idea. 

Ti Wie light of thee considerations ici ety to see thatthe con 
troversy about the ‘Subject? of sovereignty, which still comticued 
(0 agitate men's minds, could hardly be tested by simply ad- 
rittiag the principle (Rest propounded by Hobbes, and never 
forgotten afterwards) that the State-personality, in iif, was the 
seal ‘Subjett” of sovereignty. 











‘Seg a the Group, and the alton of Stateamvereigery by Gronpeighs. 
‘The thi couceras te liniaton of Oe Sia i fs own itera] Goorcier, 
spect fran any quusan oft reauasa vo lnvidcale cr Group ‘Since the 
(fenral theme of de prose: paumge 9 that of the aconenodation of te Hea 





140 Gierke's Text 

‘We may admit that the formal conception of State-sovercigaty 
Which was attained by the use of this principle was not altogeticr 
without value, But we must ako recognise that this conception 
‘us not suited i ite actual implication, to it thinker above the 
alteroatives of the sovercigaty of the Ruler and popular sove- 
reignty. Its effect was rather the opporite. Failing to provide any 
firm foundation for the views of theorists who sought to mediate 
between thete alternatives, the conception of State-sovercignty 
as jchereat ia the personality of the State was mainly uaed a1 @ 
cloak for doctrines ofthe uelinsted soveccignty either of Ruler or of 
People, [Being 2 purely formal conception, it was entirely devoid 
‘af any substantive interaal cootent; and it could not, therefore, 
be developed into a concrete and actual conception of sovereignty, 
as resident in a whole Group-being which manifested itelfin every 
‘one ofits parts This will explain why the advancesthathad already 
been made is etn cron fh ea fhe 
sovereignty of the whole Group-being) now found chemaelves 
doomed to suppression. The theory of a ‘double majesty’, which 
Jhad once held sway [and which had made both King and People 
sovercign, thus vestiog sovereignty in the anole body politic], was 
yo longer defended by any thinker. Jf was mentioned at all, it 
‘was only by the advocates of the sovereigmty of the Ruler, and 
cooly for the purpose of rejecting it as a deplorable error(e).” The 
theory ofthe subjectum conan of “tajesty’ [Which made the whole 
body politic the geaeral or ‘common” Sovereign, acting through 
‘he Soverciga ‘proper’ asitsorgaa] only wurvived ina few scattered 
‘writers; and it failed to yield them the results for which they hoped 
even when they sought to combine it with the conception of the 
‘moral personality ofthe State(a). The few who adopted ths theory 
transformed it 20 utterly, én order to save the reputation of ity 
author [Grotius}, that it last any particular meaning); but che 
rnajority of writer simply rejected it altogether, as running dan- 
gerouly near to the theory of popular sovercignty(s). The two 
‘oppoting theoties ofthe absolute sovereignty of the Rule and the 
absolute sovereigaty of the People were thus let alone in the Geld; 
land thinkers who sought to advocate the cause of constiutionalism 
Sound themselves faced by the difficult casi of attempting, with the 
aid of no better tool than one or other af thse theories, to wrest 
some toil from the hard ground of sovereignty, ia which a theory 
‘af constitutional rights might be made to grow. 
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Soveastaxry or THe RuLER 


At fist, as we should maturaly expect fom the general historical 
evelopment on which the event of the Tiny Years Wer bad 
et thelr seal, the victory lay with the theory of the sovereignty of 
the Ruler. The advocates ofthat theory were agreed that he State, 
ts the "Subject' of supreme authority, was t0 be identified with 
the Represcatative penoaelity of the Roler. Except for Horn, 
‘whose attempt to teat the monarch a3 the only posible “Subject? 
0€ real political authority was universally rejected(®), they all 
‘maintained that the Risler might be either & vingle ot collective 
person, according tothe farm of the State; but they did wot believe 
that any difference in the scope and the content of his sovereignty 
‘was created by this distinction(2). On the othe: hand, they reused 
t allow that the People, a such, had any abare in sovereignty, 
afer the Siate had once bees formed(®); and even in regasd 10 
democracies they drew 2 sharp distinction between the svercignty 
of the community, in iu capacity of constituted Ruler, and the 
original sovercigaty of the People, which was supposed, in all 
focins of State alike, to have come to an end with the transforma 
tion of civil society into a State‘) 

‘The question, however, remained, whether there did not sil 
continue to exitt « Collective personality of the People which fi 
i was not the ‘Subject’ of sovereignty] was, or at any rate 
‘be, a “Subject” of popular rights a8 agninat the Sovereign. 

‘On the absolutst side, which fllowed the line of Hobbes, and 
pushed the conception ofa single and unique State-persouality ta 
its logical conclusions, the question was acawered in the negative. 
1t wan held that the People only became @ person in the Ruler: 
apart from him, it was but a disunited oultitude. Ar a governed 
community, the People was therefore destitute of any capacity for 
rights; and conversely, the instant it was recognised as a Subject’ 
of rights, it also acquired, by that very fact, che postion of Ruler. 
‘A difference of opinion arose, however, when it came to the draw- 
ing of conchusiona from these premises in regard to the posibility 
of a constitutional State. The stricter school of absolutsts held the 
ew that a system of constitutional Jaw legally binding upon the 
sovereign a5 a thing which war utterly inconceivable. The ex- 
‘temize theories of Hobbes were, idecd, rejected: a sphere was 
reserved to the individual, beyood the reach of the State: the 
authority ofthe State was held to be subject (oa fxed standard of 
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action, whether derived from Divine command ar from the com- 
‘mand of Reason; but any Vinitaton imposed by positive lw wat 
held to be ineompacible with che ewsence of sovercigay. This wat 
the reason why the concepeicn of a consiutionally limited Mon- 
archy was regarded [by the absolut] ax particularly objection- 
fable. There might be differences of opinion amang thena in regard 
‘to the propriety and the real character of other historical develop 
‘ments af constitutional: eype; but therewaa ageneral agreement 
that a Monarchy which was constitutionally Limited was not a 
Monarchy at al. This was the lice taken by Spinoza(vo}; by the 
advocates of absolute monarchy in England(**) and France(:8); 
‘and by many of the politcal thinkers of Germany(s). Ou the 
‘whole, however thi drastic theory of the sovercigaty ofthe Ruler 
‘was prevented from finding 2 footing in Geemany by its incompati 
bility with the legal situation which actually existed in that country; 
land a more moderate opinion prevailed which, while it kept tothe 
{general principles ofthe abeolutit doctrine, admitted, in one way or 
Another, the existence of constitutional limitations oa sovereignty. 
Hore himoelf, vigorously as he rejected any diminution of regal 
imajenty by popular right, adesitted that dhere were diferences in 
{he aed hed malo. Even in che xs of abate mao- 
archy he ames a diference of degrees, according as there i 4 
dlominatas with an exertion absvltininam of eajeaty’, Or rigmm 
‘abuoluhon with a less deastic exercise of ruling power, of a dictator 
tip limited ia point of time; and by the side of these absolute 
forms he also recognise a limited mocarchy, in which the monarch 
is under a contractual obligation, in exerciting his ‘majety', to 
‘observe certain conditions, or even (it may be) to take the advice 
of certain penoms. He does not, however, regard the flflment af 
such obligation a8 a matter which admite of any form of legal 
sanction 54). 

Bt the weiter who took the greatest pains to prove that supreme 
authority was not necessarily unlimited was Pufedorf (ss). (There 
are, indeed, some clements in his theory which run ia am opposite 
direction.) He regards the penonslity of the People aa alorbed 
entirely by its represeataton ia the persoa of a single Ruler o¢ 
body of Ruless. In other words, he males the pres morals co 
‘posta ofthe State manifest ite to fully, and s0 exclusively, in the 
Sovereign, that everything which the Sovereign, ax auch, may will 
‘or do must be counted as the wil and action ofthe State; while 
aayibiag that one mam, or many, or all, may will or do apart 
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{rom the Saverciga, must be counted as private will or a peivate 
‘ctivigy—ar rather, cot an “activity” [sisce che word implica ome 
nity], but a muliplicty of aeivities (16). He is thes led wo follow 
‘Hobbes in denying that the governed community can powibly 
fhave any rights againat its governor; thougb, unlike Hobbes, he 
males individual subject enjoy rights ageinst the government, 
which are real, if imperfecly guaranieed,righis(19). But Pofen- 
orf [xo leaves roam for the principle of cons:totianal limitation, 
He] incorporates i his theory (primarily with refercace to mou 
archy) the idea of diferences in the eiadas Ashen of “majesty 
‘Over against the patriavonial ‘mode’ of form, watice which pol 
cal authority is fe porinwsieinperantis, he sets what be regards as 
the normal form, under which the Ruler forthe ime being enjoys 
coaly & right of wufruct in poliscal authority, so that he eannot by 
bimaelf dispose of the substance of political rights either inter vious 
1 by will), Moreover, he recognises that, side by se with the 
imperium absolutam, which is only Hrited by the rules of Natural 
Lave, it it posible to conceive au imperium timatom, where the 
king is timited by a constitution in exezciing his sovereignty, 
where he needs the assect of che people, ot of an assembly of r= 
presentaives for some of his acts of government. In spite of tbeve 
imivations, he argues, the vepreme power si remains with the 
ona, tndivided and wnmotilated; vor is any disintegration of 
‘the unit ofthe Seate's wil involved in them, aince ft continues 
to be true that “amie, quae ral cinta, elt for vouniat Regis, es 
limitations tai $, ut, nox extends cata conditions, Res quoeda® n0% 
(posited aut rasta wei’. The assent of the People, ar the Extates, 
4a therefore not the radix, but only the eesti sine qua ve, of the 
exercise of political authority; ang such right of assent confers no 
share in that authority upon either People or Estatca. Even a 
lexnda commisers, which has the effect of making the monarch 
forteic his authority if be tranagremes its Iimits, fail to alter the 
siuuncion: only a condita ftuctchoa is contained in such aclause, and 
the cogasance of the question, whether that coodition has Come 
into play, will bea matter of mde caustic, and not of judicial de- 
exion.* Om the other hand, if the unity of the State is not to be 
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‘integrated and the eweace of samarchy destoyed, the monarch, 
should nover be obliged to allow the positive substance or object 
‘ef his volition to be imposed upon hina by a foreign will. He must 
sccordingly peescrve fal iberry to summon or disolve theasembly 
of the People or the Estate, to lay proposals beforeit, and to accept 
or reectits decisions; and he may alto, ia the interest ofthe public 
‘welfare, amend the fundamental contracts ox which the State is 
based, if Uhey ar leading tots dimotution(). 

‘Pufeadorf's theory attained an extraordinary vogue. Tt coo- 
‘tinued, in ies maia lines, co determine the character of the natural- 
law theary ofthe State til the middle of the eighteenth century, and 
ven later, It was adopted, alroest unchanged, by Thomasiva(t0) 
‘Fikiusa:), Cundlingiaa}, and ochers of his cixciples(es). Tt alsa 
received the allegiance of both the Coccgices), Stryck(as), Tek- 
sat(0e), Kreitunayr (27), Heincke (08), and other advocates of the 
ibyolute authority of the territorial prince(ee). It was pushed in 
the direction of absolutism, and given a more rigorous fort, by 
J. Boebaerige). Conversely, there were otber writers who 
‘modified it in the opposite direction, and sought to give a wider 
scope tothe doctrine of constisutinal limit(s:). Tn particular, a 
umber of write disagreed with Pufesdort's admimion of the 
pacrimanial form of State, regarding it a» logically inconsistent 
‘with his other ideas, and bolding that x could never be possible for 
«8 Ruler to dispote of the substance of the Stace without the assent 
‘of the People(s2). On the whole, however, we aay say thar the 
‘genera) fate which befell Pufendoct's views was that bis theory of 
seovereigmty was accepted, 90 fax as its practical result were Con 
cerned, but its ingenious basis [which reconciled popular consent 
with sovereignty by eaaking it the cmd uine gue xen ofthe exercise 
of soverciguty} was sacrificed, and the old anthesis between the 
Fights of the Ruler aad the sights ofthe People was reintroduced. 

"This antithesis, and with it the conception of a Gollective pet~ 
sonality of the People as still continving to constont the Ruler, was, 
steadily maintained by the thinkers who, while professing the 
general theory of the sovercigary of the Kuler, were mainly in- 
fluenced by constitutionalst tendencies, Critics might censure, 
sand censure with good rcaion, the disintegration of the unitary 
personality ofthe State whick was involved in euch a position: the 
(de Ry, bf ere mcs eae ons) by Palamess or Pepe Blache 
{Roac my ata dene i One, p81 -h. Bur Pada wan 
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{fact remained that, so long as Necural Law was the basisof thought, 
it wat only posible to safeguard che conception of popular rights, 
while rejecting the theory of popular sovercigety, at the price of 
admitting a dual existence of two pestonalites—the pereonality of 
the Ruler and that of the People. Even the srict absalutists thezn- 
sclvea had to recognise, if once they admitted the theory of com 
(act, that che People must pores, at the very Yeast, some dormant 
fr latent form of personality; for a s000 as they argued in terms 
ef contract, they were got ocly bound to make the original sove- 
reigaty of the community the premise of their argument—chey 
Were alo bound to acknowledge that sovereignty might posdbly 
revert tothe community in whicd it began(sa). A complete break 
‘with the whole theory of contract was neceusary before the idea of 
‘the penalty ofthe People coubd be enticely eradicated‘). But 
Ait was possible for the People to exit for a single instant ih the 
‘buence of 1 Roller, these was no logical objection tothe idea that i 
thould alo contiove to exist, a « personality, side by ride with the 
Ruler. [Not only was there 00 logical objection against the iden; 
there was also a logical argument init favour.] It was obviously 
far more consonant with the idea of contract te held the view that, 
after the conclution of the coatract of subjectioa, the community 
stil confronted the sovereign as a party to that contract, thaa to 
profess the theory that the community itself expired in the act of 
concluding the contract, and that the contract produced rights and 
duties for individuals only. These considerations will explain why 
the old conception of political relations, as relations of contract 
‘between Ruler and People, always continued to persist. The per 
sea cnlatis was held to be terged inthe Jmperans, but the governed 
omamunity was none the les regarded as a separate collective 
enon, for which certaia rights were in every cate rexerved, from 
the very first, by the terms essursed to be coatained inthe original 
contract, and to which more extensive rights might be granted [in 
‘particular cases} by expcess constitutional provisions fo that effect. 
tis along these lines that Huber attempts a general interpre- 
tation ofthe constitutional State, which deserves pertcular atten- 
‘Son, He begins by postoleting that in every State the Ruler, and 
the Ruler only, ia vested with ‘majesty’, and that no difference in 
the form ofthe constirason, or inthe method af it acquisition, or 
in the modus habe under which itis exeresed, can vary or alter 
‘this majenty gs). But be proceeds to argue that in every State the 
right of the Ruler i conioated by two other sorts of rights—the 
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rights of individuals, and the right of the popalar community— 
which biod and limit the supreme authority, though they do not 
affect it exrence(s6. The source of popalar rights isthe legs funda 
maniac, which, however, xre really ‘contracts’, and not ‘lava (37), 
Some of chee rights exe i all States: they are the result ofthe 
scifeident ters of the original contracts (leper findemenalty 
tacine}(gh. Others may be either originally reserved, or sub 
sequently secured, by expres agreements to that effect (loge: fandar 
mantles exprnse}oa); but rights of his Later order cannot go 
Veyoud a certain point, unlow a stem by which the People part 
cipatea im the office of Roles has taken the place of a system af 
Timsitation of the Rulers rights(qo). Huber accordingly asnutmcs 
shat there are always two Subjects" of political rights On the one 
dhand there isthe persocaliy of the State, which he identifies, in 
cexacdy the same way as the ataclutiss, with that of the Ruler (3): 
‘on dhe other, as he expressly contends, the People also jus eronce 
telnet, ane contizucs to be a aniscrrdasi¢s). Tn developing his 
theory Huber deliver « vigorous attack on every kind of ab- 
solutina, popular as well as mocarchical, in every kind of State(4a). 
‘But if he in consistent in that respec, he fils to reconcile the in- 
herent seifcontradiction which cleary reveals iuel i his theory 
‘when it comes to be applied to democracy). 

Tnmmuch the same way we find the German political writers who 
attempted to find an independent bass forthe rights ofthe local 
Eotates of the German territorial principalises (Landitende) sl 
holding to the idea of a coatractual relation between the prince, 
aa representing the ‘State’, and the People’, as represented by the 
Estatrstys). The conception of sovereignty was severely limited 
by many ofthese wrter46); and Leibniz 00, though he failed to 
tranicend the traditional doctrine in his view of State-personality 
[as resident only is the Ruler] (47), atteropted to broaden the whole 
‘asia of argument for corsttutional liritations on the Ruling 
authority. He delivered a vigorous attack on the academic com 
‘ception of sovereignty; and arguing that all human relations are 
necessarily conditioned [and therefore cannot be ‘abnolute"}, he 
rejected any idea of abeolote sovereignty ia favour ofa conception 
which made it no more than relatve(48).* For the sme being, 
‘Pafendar's doctrine trivenphed over that of Leibniz; but there 
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were many of Pufendorls disciples who had already bogun to 
revolt agaias: the complcte absorption ofthe People in the Rule (4a), 
Hert, Schmier, Heineccius and other writer, while following 
Pufendoef in other respects, recur to the idea thatthe Seate must 
include a callecive personality of the People ax well x the sve- 
reign pencealty of the Releris). Occasionally, t00, we find 
wrens (who start by assuming that the Raler isthe only ‘Subject™ 
of rights alipping imperceptibly over into the idea of rights of the 
People {which impies thatthe People is also 2 ‘Subject ‘af rights); 
nor indsed was it easy, when it came to the point, 19 maintain 
intact an arGfcal interpretation of the State which United the 
Toler by the Group-will, nd yet, a che tame fine, left no ‘Sub- 
ject’ of will other than the Ruler * 

By themida of the igheeth centr we au trace a general 
change inthe theory of Natural Law, which maker i more favour 
able to the principle of popular rights. It is = change which 
naturally accompanies the disintegration of the conception of 
State-personslicy, andthe consequent weakening ofthe conception 
of sovereignty, which we have already deaeribed. In the writings 
of Wolf (1740-53] the sovereigaty of the Reler almott ceases to 
appear asa definite antithesis ta the sovertigaty ofthe People, He 
holds that the People is free to choose whether it wil retain ia i 
Danas the eight of controlling itr members, which the coatract of 
society creates for the community that it constitutes, or whether it 
will devolve that right in ove way or another—either on one person, 
or on several; either wbolly, or in part; either unconditionally, ot 
‘on auch conditions as it chooves to impose; cther revocably, of 
evocably; ether fora ime, or for lif, oF with right of suceeation 
dither in substance, or merely és exeviae(st). I the People decides 
‘upon devolution, the ight of any governing person or body mat 
be entirely determined by it will, as declared, tacitly or explicitly, 
atthe time of such devolution (52); and Wolfs thus able to assume, 
‘ax obvious truth, that coxsitotonal limitations may be ita 
posed on @ pobiical authority, azd that a constitution may be 
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interpreted aaa relation of contract between Ruler and People(33)- 

Nettelbledt, following 2 similer line of thought, derives the whole 
of the stem of internal public law from a contract made berween 
the initially sovereign community and one or mare ‘Subjects’ 
‘vested with ruling sovereignty or parts of t(54); and be admits that 
‘eservations or conditions may be fecely imposed when the contract 
in being made(ss). Only in the sphere of exteraal affairs will he 
allow that the moral personality of the State is absorbed and 
contained in thet of the Ruler{s6): in the Geld of interned afairs 
Ihe olds thatthe People has always and everywhere its own separ- 
ate moral perwonaliy(s3); and be even supposes a third moral 
pestouality, beside those of Ruler and People, wherever « popular 
amembly i 10 be found(s®). Hoffbaver expounds an exacly 
similar view(39), except that he limits the hypothesis that an 
asserably of Estates may havea personality of iu owa, distinct from 
that of the People, to cases in which the members of auch a” at- 
sembly are not housed by mendstsimpiatfi(so). Even the writert 
‘who laid raore emphasis on the sovereignty of the Ruter and the 
ced ofits being inviolable were now willing to accept, without any 
cderaut, the idea of the Conidcutiooal State, in which Ruder and 
People stood to one anther in the relation of partic to acoatract, 
‘We find a theory of this sort, with all the consequences which it 
entails, in che writings of Daries(61), Achemwall(62, Scheide- 
raantel (6), and A. L, von Sehlézer (6), who are even ready to face 
the revolutionary consequences which runt ensuc in the event of 
4 breach of the politcal contract). 

Tr the course of this confice between absolut and constitu. 
‘iomalit tendencies, the controversy in regard tothe real mature of 
the relation between Ruler and People came to be cannecied more 
and more closely with another controversy, which turned on the 
various forms that the ‘Subject’ af ruling authority itself might 
take, Thit letter controversy wat concentrated on the one question, 
whether a mixed form of State was at all conceivabic, and whether, 
if drat were the case, such a orm was objectionable, or admissible, 
or even ideal. But before we address ourselves to this question, we 
rust pause to consider the attitude to the problem of State- 
personality which was adopted by the sdvocate of the renaterat 
doctrine of Popular Sovereignty. 
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For a century past (ie. ffom 1842 onwards] the docitine of the 
sovereignty ofthe People had remained a living force i» England 
clone, But while the Englth advocates of that doctrine were eager 
in insnting that the People possessed the final authority in the 
State, and pomewed it a an nalrzable property which might be 
recovered at any mament, notwithstanding aay positive law tothe 
contrary, they never went tothe length of breaking entirely with 








tthe State (oar ar euch an dca was ver presen to tc nds) 
into a plurality of ‘Subjects” of rights Stiney, for exarople, i 
concerned to prove the identity of the sovereign Pervonality of the 
People with the Parliament which i its plenary representative 6); 
bbuthe interpret the relation of People and Government, none the 
Jess, at a relation of contract(}-—though he tho maintains 
the’ presence of a contract can never deprive the People of its 
superior positiun, oF take away its sovereign right of fal decision 
in the event of x difference of opinion (#8). Locke equally seeks to 
retain the idea of the contractual character ofthe coestitution (4); 
and 9o far as be transcends it at all, itis only in his contention that 
the People possencs, in virtoe ofits inalienable sovereignty, a power 
‘of adjudicating finally upon the conduct of che other party to the 
contract, which makes the existence of al constitutional Iaw de- 
pend, in the last resort, oa the judgment of the community (70) 
‘Rousseau was the first thinker to abolidh every vestige ofthe idea 
‘of a contractual relation betweea People and Ruler. He began by 
‘suming that a tingle coatracc af society (pecte @exeriation) con 
tained the whole of the creative force which made the State(7"; 
he then proceeded to anguc that the social authority thvs brought 
to being possessed perfect soverciguty after the pattern of the 
strictest absolutim—a sovercignty incapable of any alienation, 
any division, any representation, any limitation(rs); and he com 
cluded accordingly that it was mmpossible for the saverciga com- 








* Gist’ contention i hat English sinker mae wang ern its 
=the People (her por 5,00 a8 xprmod in Paclamers)—but Ghee goo: 1 
‘mars cnairact; and tne contract salen wo rena Te a ake, 
ey seranacly mea el by emaming a paalry (or at any me = deli) of 
pron ittin rte wrds» paca or danny af Subjees” pace 
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uucity, even fis wished, o vest any public authority in any other 
‘Subject’ by way af contract, orto biad ive by contract to observe 
any mite upon itelf7a). The erection of a goveroment is merely 
2 unilateral act of the soverign: it isa free comaniation which can 
be freely revoked at discretion (74). The collective sovertign, wher. 
it makes its appearance as a civic asembly, i therefore above all 
law. The whole of the existing scheme of iaw collapees before it 
‘whenever it meets; it can make » pew constitution fo take the place 
of the old; and ift prefers to make no change, it must deliberately 
<ecide to confirm the ald constitution in order to give ita new tide 
‘to exivence(7s). As withthe consstution, eo with the government 
any right to tie portion which it members may have acquized 
disappear in the presence ofthe sovereign, which at is discretion. 
can either renew, or bestow elsewhere, such power of agency at 
ic may bave given(76). This i, in effect, the declaration of a 
vanent right of revolution, aad a complete anninilation of the 
idea of the consticutional State. Rousiau believes dhat he has 
purchased the perfect unity ofthe Stme’s personality by paying 
this extravagant price(r7). Bat sice his idee of the personality of 
the State i simply « meckanical interpretation of the personality 
cf the Frople, he i forced afterall (a8 we have already obverved) 
to introduce a further pertonality of the government into the body 
politic; and though he tries bard to conceal what has happened by 
degrading ths second moral person to wbordnate potion, be 
really fas, oo less than other thinker, to escape fromm a dualistic 
conception ofthe ‘Subject’ of policcal rigbw(76). 

Rouseau's system of thought continued to be the foundation on 
which the whole revoludocary theory of the State achieved ics 
further development. Tt was joconceivable that the sovereignty 
‘of the People should be exalted toa higher point in dhat theory: on 
‘the contrary, it waa inevitable that it sbould be curtailed, a8 1000 
aa there wat any return to the ground of actual reality. Any 
thicker wha admitted the pouibility of the representation of the 
‘Feople, or believed i the need of a governing auchority which was 
‘in any degree rable and independest, was bound to modify Rout 
seau’s views. He matt seceanarily approximate to the idea of the 
comstitutional Stace; he must curtail the omnipotence of saver 
_eigoty ia its actual operation, even if be represented it as fre from 
any limitation in principle; he rust recognise the ‘bearezs' of the 
constituted powers of government as “Subjects” of political rights, 
concurrently with the popular community, even if he exprely 
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‘dentied that community with the State inelfir). The theory of 
‘Fichte affords a good illustration ofthis compelling necenity. He 
‘war the purest exponent in German thought of the priociple of 
‘popular sovereignty; but be also sought to ind room for the idea, 
‘fa cousttutional law which wes binding upon the PeopleitselGo). 
“Toe People, he holds, cout necessarily devolve upon » government, 
whether mouarchical or republican, an "absolote positive right”, 
‘which includes the ordinary course of legislation, juridiction and 
adminkratinn(@), It rezerves, however, a comsituent authority, 
together with & power of supervising the government and pro- 
‘soumeing on the legality ofits actions), Butifitwithes to exercise 
this raerved sovereignty, the People must again become the 
*Comamunity' (Garin), in order that it may be able, ix that 
capacity, to distinguish ‘its will from the will of the mupreme 
authority which it has constituted, and to revoke its declaration 
that che will of chat authority isiu own will(@)*. Here difficulty 
‘emerges. A private individual cannot, and the government walt 
not, summon the Community into being: and yet de Commaunity 
must be a Community before it can declare iself such, Fichte 
icets the dificulty by supposing that ‘the People ia declared in 
advance, by the consticution, to be the Community in certain 
contingencies'(8). In szall States, this emergence of the Com- 
iu sade publ by a proviso fr periodic aul: 
Inge tate, acleved by the cretion of «spc authority, 

‘has to establish the existence of a case of legality, and (© 
Dring about, at the same time, the meeting of the Community. In 
large States, therefore, the People must choose special epbars | and 
arm them with ‘abiolote negative power’ in vine of which they 
are able, by iwuing xn incerdit that brings all the government of 
the State to 2 standstill, © introduce the deciding voice of the 
People igelf, which thus reenter upoe it rovereigty(0s). The 
dections thee rade by the Comsaurity thus brought into being 
are ‘constitutional law’). If, however, in apite ofall the securl= 


“The Commnniy i porto the Pepe od it only beounes» People wica 
5 coups « Sate ia which we ey benclarth spank ef Peope abd Gomera. 
ame. This People, boweves, mnt roars ite back ite » Comes"), 
dere (1) tater hea which coersted Che Stu (Le. he cxmaiion). 
or (3) > fudge the logaliny of the nc of the Gowerament (2. to pronoume 
‘Shetber they ere anordines Wh he enetne)- 

1 The Wea of he Eptrate, borrowed foe Spare, go back to Calin, ed 
ssppear inte Vines Gove Tpeas a2 im Aha: we Ex Bathe, Och, 
Sits an Se, BBs 
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tics which Fichte attempt to provide against such a contingency, 
the executive authority and the Ephorate should combine agaicst 
the People, there is stil in reserve the legal method of popular 
zevolt for the purpose of giving effect t the real common will@7). 

Ficher attempés ia this way to coostruct a constitutional State, 
in which the People is soverciga, but the supreme authoritics are 
none the lis owners of right secured to them under a contract 
[le. the contract by which the People devolves an ‘absolute 
‘paaitive right” upon the govermment] (65). But wile be makes this 
division between People and Government, Fichte sll seeks to pre= 
serve the idea ofa single ‘Subject’ of political rights; and be does 
430 by dissolving the People into 2 mere ‘oggregate of individual 
subjeca a0 long as the Government continues 10 act comaitu- 
tonally(8, and, couversly, by making the cagietratcs celapae 
into the positioa of mere private persons at soon as the People 
«again becomes a “Community’(g). The personality of the State 
{is thus made to appear at one given point at each given coment; 
Dut a personality which is now here and gow there, at which 
alternates somehow between People and Government, is & pets 
sonality which has lost wuy subwtantive or comtizuous existence of 
i own. We are hardly astonished ¢o find that any idea ofthe per- 
sonality of the Group-being vamahes utterly from Fichte's philo- 
taphy in the later phase of his chought, when he abandons the 
mociple ofthe actual evereigaty of the People(s). 

Meanwhile [in the course ofthe cighteceab century] the theory 
‘of emstitutination had also adopted the doctrine of popular rave 
‘eignty as its basis. This was due to the influence of Menteaquic. 
‘When he gave tothe theory of constitutionaliam che form which was, 
1w prove decisive forthe thought ofthe Cootineat, he incorporated 
in it the idea, which he had borrowed ffom English thinkers, that 
supreme authority belongs in its nature to the associated com- 
smonity(oe). But the principle of popular sovescignty never played 
any serious part inthe theory of constitutionalism. It only crved, 
as arule, to satisfy a teed which was fet by different thinker with 
different degrees of acutenest. It enabled them to Sind, at any rate 

the abstract, some single basic authority undezlying the “division 
of powers’ which seemed to disintegrate the unity af the State; it 
provided aor of primary ‘Subject’, over and above the econdary 
‘Subjecta’ who exercised the several ‘powers’ in co-ordination 
vwith one another. This explains why Montesquieu himself fails 
‘a draw any practical conclusions from his recognition of the basic 
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rights of the community, and why, 10 far from doing so, be entirely 
onnit the conception ofthe unity of sovereigaty (Sus ashe omits 
the conception of the personality of the Statr at a whole) from the 
picture which he draws of the constitutional Stave(os). It many 
‘writers [ofthe coustinutonalis school] the thearesical acceptance 
of popular sovereignty 

in lieu of any real s 
recancle the theory of comstitutionalism with the unity of power 
‘acd will Gemanded by the idea of the body politi, lays more em- 
has than the ret of che comstutionalists on the indefensible 
Ffundamental authority of the People’(gs); but he is prepared, 
none the le, to divide the personality ofthe State, and indeed 10 
divide it twice over. Not only does ie make the “supreme cx 
‘ecutive power’, when once it has been erected, stand ever againat 
‘the People as 4 separate contracting party (#); he also suggests 
division of this authority itself among a number of different 
“Subjecs’(97) fa the theory of Kant, the principle of popular 
sovertignty iv stil retained, ie its full integrity, a8 a theoretical 

‘bassio®), but itis transformed for practical purposes into a rere 
Fieea ofthe reason’ (or logical presupposition]. As uch, i¢ ought 
0 guide the paseuor of political authority (oa), but it involves 20 

dimioution of the formal rights icherent in a soveccignty of the 

Ruler which finds its josdbcauion (not in this ‘idea’ of the 

sovereignty of the People, but] in the fact of historical growth (v00). 
Kant sketches, indeed, an ideal constitutional State in which 
‘Popular sovereignty is nominally preset; but no ving ‘Subject’ of 
supreme authority is anywhere realy to be found in this State 

‘The "bearers" of the different power [legalative, executive and 
Judicial} are supposed to govers, but each is subject tom strict lal 
obligation appropriate «0 is owm sphere(vor); and over them all, 
4 the Soversiga proper, the abstract Law of Reason is Gly 
enthroned tet) 

"The history of the theory of consttutionalism shows how a 
doctrine derived fram the principle of popular sovereignty could 
produce almost the same results as the other (and apparently 
(oppesite] system of thought which started frome the principle ofthe 
sovereignty of the Ruler. In the ese case, just asin the other, the 
inviolability of sovereignty, and the unity ofthe personality of the 
State, are tacsifced, in order to atais the pouibility of a con- 
stiutional law which is binding even on the Sovereign. In either 
‘ase, the hodly disputed issue of the posibility of a mixed fora of 
‘State hecoma the centre of the whole arguzment. 
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IV. Tua rmeoxy or THe Mixen Coxsrirorion 


‘Whether such a mixed form of State should be recoguised, side by 
side with the three simple forms, was a question which had been 
cconstandy in debate from the Middic Ages onwards (vos). 

"When the point of view adopted was that of the sovereignty of 
‘the Ruler, and when the conception of such sovereignty was 
preted to it logical ine, the answer was inevitably ia the nege> 
tive. If, on the one hand, a mixed constitution was wndeninod to 
mean the division of Reling authority among a sumber of 
‘Subjects’: if, on the other, indivnibiiry was reckoned as one of 
the eucmtial attributes of sovereignty; and if, Gnally, Ruling 
authority was held to be ideauical with sovercigaty—then, and 
‘upon thete conditions, it was impouibe to adeit chat uch a mixed 
form could exist. But what, in that case, was the portion to be 
assigned to existing constitutions, the actual fruits of historical 
development, which did not square with the logic of an exclusive 
sovereignty resident in» single persom or a single body of penons? 
Some thinker tried (o acswer the question by painting to the 
possiblity of w simple limitation of the wupreme authority (104), oF 
by artempting, in away which went more to ube root ofthe matter, 
10 reduce the conception ofthe mixed constitution (forma miata) r0 
‘that ofthe moderate or limited (forme tomperaia)(v0s). But the more 
‘exactly the emwunt of the limitatioes compatible with sovereignty 
‘was defined, the more was such an expedient bound 10 prove itself 
Ineffective, ‘f, on the other hand, imited sovereignty was regarded 
as an impouible contradiction fa terzm, the opposite course had 
to be followed; and [instead of the mixed constitution being 
placed under the head of moderate cr Hasited conttitations) any 
State in which the power ofthe Rule was constitutionally linited 
baad to be reckoned under the head of mixed States(so. [This 
was, in effec, 10 dacsiss such a Stace to limbo.) But it was hardly 
posible, and least of all was it possible in Germany, that any 
suceess sould long etteed the violeat methods of the thorough 
‘Foing absolutists who simply abolished with a stroke of the pen, 
‘or weated as of no account, any constitution which contradicted 
‘thar scheme af political theory. 

So it was that the doctrine of Pufendost wos its way to general 
acceptance. According to that doctrinc, division of powers ix 
indeed a fact, but 2 fact which is only the basis of a monstrous 
snd imegular form of State, and not of «forme minse comparable 
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10 the tianple and unmixed forms. The very eaence of the State is 
contradicted by any institution which vests several person, oF 
asremblizs of persons, with independent right of participating 53 
political authority. “Majesy", lke the mind, sana et indindooen; 
sand you ean only distinguish its “pars inthe same sense in which, 
‘when you aze dealing with the mind, you distinguish the mental 
faculties. If, mone the lem, a division of majeaty actualy occur, it 
fn thnply a case of a respabice ergata aad a State of Ura Kind is 
8 dineaaed or “perverted” State, like the perverted form of State 
described by Aristotle, with the one difference that the seat of he 
disease is heve to be vought in the constitution itself, and pot in the 
‘goverment only (107). The doctrine of the master was adopted, on 
this point as on others, by a mumber ofhis eucceasors—among them 
‘Thomasivy(so}, J. HH. Boebmer(res), Hert(ss0), Schmier 
Gundling (+12), Heineccius(ssy, and Heincke(+14). In dime, bow: 
ever, this idea of irregularity came to be modified. Tt was anqucd 
that’ irregularity" only signified 2 devistion from the strict 
academic pattern, and did not prevent the recoguition of mixed 
Constitutions as waters which might, under certain condition, be 
active and even appropriave(s:3). Olto declares in v0 many words 
that iagalaritas due to a forma miet is not an evil, and that, ia 
Germany for example, it is ‘ad geniam pupal accomodate 
Titus, again, on the ground that co inviolable rules are presesbed 
for the forun of the State either by mature itself or by the sontnins 
‘enti, seeks to eliminate altogeciee the distinction of regular and 
isregular forms in favour of a distinction betwoen resublicce 
‘adsrdte und toxae(s19. 

‘We find another school of thinkers attempting to reconcile the 
conception of dhe mixed form of State, under one designation or 
another, with the requirements of the conception of sovereignty, 
by the recthod of abandoning the idea of divided sovereignty in 
favour of the idea of an undivided partciftion in ‘majesty’ by 
smomber of ‘Subjecs'. A view of this ature had already been 
suggested by Beso; and ic gradually won a general acceptance, 
specially in regard €o the application of the theory of the mixed 
ronmtitution t0 Germany(t®). We may notice particulary the 
terioun attempt which is made by Hulber to ioterpret the constitu 
tional Stat, by the ad ofthis idea of undivided partnership, with 
foot sacrificing the waity of politcal authority. He regards any 
real forme miris as incosecivable; the State, which is one body 
and one mind, cannot be the residence of a miplex majerias. On 
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‘the other hand it ie quite conceivable that several ‘Subjects’, and 
sore especially a King aad People of a King and Senate, should 
‘eajoy majety im common (wsumunicative of simul). Along with 
{orina of the State in which majery is only limited there may thus 
xin others in which itis comme; and among the latter we may 
gain distinguish between 2 complete commamcatiomajertas (euch 
18 may be sera jo Germany, Poland and Venice, where iti the 
‘bass ofa formal sscita mgr), and a mere commaniats qorwidem 
rao majastais, which leaves the Reler in possesion of a potter 
“aay Sedna neg '9)- 

"There were other writers who made similar attempts to preserve 
‘the conception of the mixed form of State while rejecting the 
doctrine of division of powers(:30). It it obvious, however, that 
‘methods such as Uhese could oaly have ceally secured the unity of 
‘the ‘Subject’ of political righa iu different "Subjects" thus con- 
ceived as possessing rights in common had either been ralted 10 
the power of a new moral person, or depressed (othe position of 
mere representatives of 2 State-persoualty which stood apart from 
and above them all. Neither of these counes was followed; und 
the ‘Subject’ of politcal authority thas remained divided and 
disintegrated. But if there were thor several "Subject of soves 
reigaty, ¢ necessarily followed, however intimate the community 
of thei relation with one another might bee held to be, that each 
cof them must somehow be allowed, atthe very least, an “ualimited 
thare" in sovereigaty®(1a\). [The facts of actual polities favoured 
suck a conclusion} If clowe attention were paid to the actual 
structure of mixed coostitutions, and if the heterogeneity of the 
fanctions asigned to the several joict-powesion af vovercignly 
were taken into account—indeed, regard were merely had to tbe 
way in which territorial sovereignty in Germany had definitely 
split away from imperial authority-it becacve impouibe to deny 
the nites of un seta ven of wveegny a ew i toatl 
to some part ofthe essential rights “The result was 
Sigel proven forest wee en a dal sree) 
and auch revenion was rot really postponed by the introduction 
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ofa theory which suggested thar the various part-sovereigns, 
‘though cach independeat in his own sphere, only powesed a full 
‘and entice severeigaty when they acted sa conjunction. This theory 
ia exprened most clearly in Achenwall; “Fn Republica mist danter 
(Plares petonac, tv singular: ex morals, quar cilbet compu cia 
‘pers iperi, vc gu propria sel gun comers, indapendeie @ rags; 
‘ki poe sngali et corpora, qui ib noe rt egal e liberi guood 
perian impersexigus competion. Qvamairi in Repablca nia ili, 
inde quas som et iperinm,nom i joni fadentixpera pem 
eh abrsaten’ (3). 

‘We can now understand why, in mite ofall the attacks detivered 
‘against it, the traditional theory stil survived that the mixed con 
stitution was simply a clear case of divided soveceipaty 4) The 
objection that this meaxt the dsistegration of the State might 
‘apace et by ie aw id th Sse ova, 

all, the permanent ‘Subject’ of all sovereignty (+24); but this 
plea of ‘tbe Sovereignty ofthe State’ could bear na frit, und pro~ 
‘duce no result, x0 100g as sovereignty ite coutinued to be treated 
as an object divided among a curcber of different ruling “Sub- 
jects’. Nor wat a more satisfactory solution 10 be found in the 
dlitincticn between the ‘substance’ and tbe ‘exercise of majesty, 
which Leibuiz made the basis of his theary(125) 

But the theory of the mixed constitution began to acquire a 
wholly new vigour when the doctrine of constitutionalism aiioci- 
ated it with the principle of a qualittive diisine f poorrs.* When 
politcal power begea to be differentiated into a nuraber of differ- 
ent power which were distinguished (rom one another by their 
‘own euential chatacter, it became possible to hold that a vyttem 
Which asiguod these differrat powe to a ouzber of differently 
constituted ‘Subject’ was so far from being prejudicial to the 
interests of the State, that it might even be regarded as indis- 
pensable to its true perfection. As the English constitution gradu 
ally came to be considered the ideal, i thus began to be ccle- 
brated, from the days of Locke onwards, not only for the merits 
‘which i derived from its supposed mixture of the three simple 
forms of State {monarchy, aristocracy, and democracy], but also 

* Frum his pont of view br dacriae of canton required a mixod 
Suae to exit a cvtion, net 20 auch Betwecn iftrent gues of Power 
‘af powerihe exons, Ge legalatcy the juts wecoring 6 
tek gocp among dilcrent acorn appropriate Wo er rp Teyee™ 
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for the clear srparation of the different powers which vas coor 
sequent upos and deteruined by this eiztore(te). Moceeaguieu 
openly declared thar the waioa of the chree powers in a single 
“Subject” was the grave of political liberty, their wcparation from 
cone anothee its prarsatee, and their division among different 
its proper canon and tex(va8); and it was because 
ivdon of pomeat was met pecicty atalnable ithe mined 
<coasttution Vat he auigued this form a pre-eminence over the 
simple forma(:25 
‘When the theary of division of powers proceeded oa the axsump- 
tion of the sovereigaty of the People, its adherents could meet the 
reproach that they destroyed the indivisibilty of soveceignry with 
the reply that sovereignty iuelf (as digcinct from the various 
*powers'f remained undivided in the hands ofthe People. But the 
more the doctrine of consttationalism was pushed 0 its logical 
encins, the ie wast pombe ra vet overigaty 
of the People. On the stict logic of that docttin, the 
sovereignty the conntunisy wa suppoeed to fa hs cae abd 
‘only expretson in the legilative power, aod this power wat held 
to be exercised (not by the communicy, but) by its representa 
moreover, is was supposed to be only one among a number of 
‘powers which were all equally inlependent(sge), We can tzace the 
conaequent reaction in Rowneau's attempt to prove the genuine 
‘and unimpaired sovereignty of the People. He has, it is true, mo 
objection to a mixed constitution, ia the sense of a compenite 
lructure ofthe governing body (a body distinet from the Liat, oF 
sovercign people|(rst). Afterall, on his principles, the ditinction 
‘between different forms of consiraton is a litde thing, a mere 
secondary distinction between different forms of gounermeict(s30).* 
$Hut he attacks the doctrine of « divton of powers (in the Siate 
ituelf] with all his power: itis; he angues, am intolerable dismem- 
‘berment of indivisible sovereignty 5s). And yet, if we regard the 
sabuance of his thought rather thae the form in which it a ex- 
ppresiod, we cannot deny that Roumesu himself is not entirely 
avene from the principle ofthe divisian of powers, Not only does 
be separate the laglative power a8 clearly 9 posible fom the ex- 
alto advocates the exercise of the two separate powers 
by two different moral penons(igs.. He even gous to the length of 
sefusing to allow to the Peopic, as such, any copacity for undler- 
4 Toe change ln the onde o the ctr, hare ad chewher, is it to & 
change, the trandaicn ofthe order ofthe votes in Gace At, 
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taking an act of government: if tia ever called upon to do to, it 
‘must turn isel, in order to act into a governing body, by the aid 
‘of transformation waich i litle short of miracic(s3s). Rousseas 
may emphasise ax muck as he likes the principle that legislation, 
alone is really sovereignty, and that every other Function of the 
State is a subotdinate form of tervice; but he fails entirely, none 
the les, to prevent (executive) government from aauming the 
character of enuine politcal authority, ot che governing body fom 
acquiring the watus of a “Subject” of political rights(s96) The ad 
vocates of the radical theory of popular sovereignty after his tinse 
came even closer than he did himself to the idea of real and 
‘acatial division of power(:37. 

‘fradicalism could thus combine division of powers with popular 
savereignty, the growing school of constitutionalism showed ivel€ 
‘Gill more ready to rucctimb to the theory of Mentexquieu, which 
combined the pontulate of division of powers with the conception 
‘of the mixed form of State(x98). From the middie ofthe eighteenth 
century onwards the exponents of the natural law theory of the 
State, even when they still continued to profess a belief ia. the 
save of te, Rule, wer, seldom or ee: avons om 

ing a mixed form of State, with sovereigaty divided, in 
‘one way of another, among « number of different ‘Subjects'(199). 
Tu Germany, as elsewhere, the mixed constitution was gradually 
‘elevated to the dignity of « political ideal(sao), Tt was advocated 
‘with expecial ardour by Jusi(s42) and A. von Schldzer (049); and 
its vogue culminates in the theory of Kant, which derives division 
of powers directly from the rules of logic aed treats nach divi 
a1 an inviolable precept of the law of reason for every legitioate 
and really authentic State(s43). 





V. Tax cowramvriont Y THE MATURALLAW 
‘yuxony ov THe Srate ro Tue DEVELOPMENT 


‘This was the end of the natural-law dheocy ofthe State. Supporting 
‘the cause of the constitutional State it ended, so far as its concep 
tion af sovereignty wat concerned, in what was almoet uncom 
cealed bankruptcy; it ended, so far 25 the idea of the unity of the 
State-perronality was concerned, ic absalvir disintegration. Not 
Uuotil the whole of the individvalisic theary of the State evolved 
‘by the School of Nacural Law had been transcended, and the 
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conception af a living Group being bad been elaborated by 
school of thought which followed the organic idea of historical 
‘evolution, was ft posible to restore the idea of a sovereign State- 
penonality. 

‘Yer the School of Natural Law hed rendered a reah service, Tt 
hnad refined the idea of the unity of re body politic into that of a 
single penne meralis; and i doing 50 it bad shed a definite and 
lasing light om a number of problems ia pablic law which were 
capable of salution by a foreland techsical coaception af per: 
sonality. 

(a) The principle that 2 moral person was & unity, which cone 
tinged to exist Usrough all the changes of its para, produced, oF 
Inelped to produce, a theory of the contisuity of public rights and 
dures; and it began to be generally auumed that the State re 
‘mained the tame idendcal ‘Subject’ of rights not only when there 
‘was a change of periona or territory, but also when there was a0) 
alteration jo the form of the goveramentin44). A further conse- 
quence followed. In cases ofthe division of an existing State, oF 
the union of uveral exiting States (ruch cases being held to in- 
vvolve metely ‘alterations’ of the politcal situation, as diatinct 
fram the complete extinction ofa State) rules were aid down which 
secured the transference of the rights aad dues of the old ‘Sub- 
ject” of rights to the new Subject” which had ten its place(s4s)- 

(8) The conception of the Ruler as Representative of the per~ 
sonality of the State wos also weful, A clear istinction could thus 
‘be made between the Ruler as « ‘Subject’ of rights in his repre- 
sentative capacity, and the Ruler as a “Subject" of rights in his 
private character. Where an assembly was recognised as Ruler (ot 
1 Joine-rale), the maturablaw conception of the perio morals 
was applied to it; and the members of such an asserably who ex- 
Joyed the right of representing the State (or of joining in its repre- 
sentation} were held to do so as a Collective unity, and mot as in- 
Givkduals. The rules of the law of corporations could thus be 
applied to the activides of the will of this representative Collective 
‘penton, and they could be made thereby ¢o regulate the willing 
and acting of the State iseifiv). Even more important couse 
quences could be deaven [from the conception of the Ruler ab 
Represcutative of the personality of the State) where a single 
‘person was the beater of Ruling authority. Here an identity wan 
allowed to exist, either wholly or partially, between the repre 
sentative pera piynze of tis individual and the pericualty of 
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the State; but two eBlea of penoma were distinguishes! within the 
perons piysice—ihat of the Ruler, and that of the private iar 
dividual 14}. This distinction prodiced a number ofcomsequences. 
Jt produced a separation in principle between the sphere of the 
“King in public law, and hia sphere ic privatelaw (148). Ttproduced 
‘ separation between acts of government which were done by the 
‘Ruler as Ruler, and were therefore done by the State Uhrough him, 
and his private act(v4a). It alo supplied a principle which could 
be applied to acts done by officials in the discharge of their oficial 
duties; for though we was made of the private-law categorics of 
smandaium and rathabiio® jm order (o explain the validity of uch, 
‘ty, it wat alsa pombe to take the ground that ofbciulsreprescated 
the Ruler as wich—ie. in his public, ax distinct from his private 
<apacity—and to argue accordingly that their acte were really acts 
of the State itel(t50), Again che distinction between the 
of the Ruler and that ofthe private individual automatically sup- 
plied the «rue principle for solving the old and vered question, 
‘Whether the succewor was bound by the act ofa predeeenor (51; 
though i¢ must be admitted chat there was always a teodency 12 
confute the issue again by introducing principles drawa from the 
seat lw ofineriance( oo. Bven he uw aor ruling 
during an interregnum wan gradually recognised aa passesting, 0 
soave extent, a right of representing the perscoality of the State, 
‘which enabled him to bind the citizens by his acta(r5); bot the 
theory of Natural Law generally jnisted oa the ned of legitima 
Hon of his d fete poston by a subsequent act of confirmation(53- 

(e) Buc it was in their treatment of State-property that the 
naturallaw theorits developed their conception of the penoaality 
of the State furthest(1ss). They drew a distincdos in principle 
between Suate-property and the property of the Ruler: they 
ascribed the ownership of Staue-property 10 the State itself, and 
‘vesced the Ruler with nothing but a right of administration: they 
required the revenues accraing ftom the property of the State 10 
be applied to public objec, and they made the alienation af wc 
property depend on the consent ofthe People(sy@). There was, it 
‘is rue, a great deal of diference of opicion im regard to the lasi- 
fication ofthe different element included ander the head of State- 
propertyt:sy). The demesse of the territorial prince offered a 
Pechifar problem, and there were some thinkers who failed to 

2 mtheciasen ofthe acca ax agestin advance, Ral 
fat ia tom ac spy» ec contra. 
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claaify i precy (1s); bot wit the panage of time even demesne 
came to be included, without any qoaliicadon, in the general 
tenception of State property (39) 

"An Locreaing gcectien wat alo given to the itiction between 
the privatelam ght ofthe State to own particular objects and it 
publistaw right of goverament over the whole of is pol 
‘verritory® (260). We must admit, it is que, that it was the theorists 
‘of Naural Law who developed an intermodinte idea that of the 
bein enines of the Site, in he erae of ts supreme of final 
wnenbip of everything; and it wes they who applied that idea to 
Jum oe interference he Stan with private property, especially 
Tn the way of coutscation and taxation 16»). But while we make 
this adminion, we sunt alo note the gradwal grow of another 
view ofthe ater, whic was opposed in principle to including 
the emception of property at all inthe area ofthe polscl right 
of government (162). 








GHAPTER I: Section 1,18 


THE THEORY OF CORPORATIONS 
IN NATURAL LAW 


1. Assocrastons conrainsn 18 tue STATE 
“The matueablaw theory of society included iu awa pariculae 
theory of asociations (te egere Verband); and this theory as 
tered iself with a growing independence, sod with increasing 
succes, against the tasitionel theory of Corporations to be found 
in poviive law. The basis of this natural-law theory of corporate 
‘bodies was common to all thinkers; but the results produced by 
diferent thinkers difered, 206 difered widely, according a 
‘eentalin” or ‘federalist tendencies were allowed to dominate 
thought. 
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(8) Divergence of eras and fdertis icwe 
‘There was a difference, to begin with, between the different 
syrtems oF schools in regard to the proper grading of asociatians 
fon the principles of Natural Lave. It s true that all compocate 
bodies allke were in some degree or another brought under the 
rules af Natural Law by all the different schools. As they were al 
Included under the grocrie conception of ascii, they must 
ecewarily all have their place inthe general scheme which had 
‘been elaborated for all ‘socienes', ad which ufually formed the 
ehce (© every acount of the general natural theory of 
Society. But this sl lef open the question whether, and i 
int atet, the existence of intermecinte corporate bods bes 
‘ween the Individual and the State wa an integral part of the 
satura order of voce, o an opdonal aod aeberry inven of 
ive law. 

{¢) The balance of opinion incined to the centralis view, which 
At most would admit only the Fanily~-and not the local com- 
munity (Gencinde) or the Fellowahip (Geraseuschaf}—to a separnte 
and distinctive postion in the natural-law grading of asociatons. 
‘The majority of the natural-law thecrsts contined to follow che 
acheme of Aristotle; and in constructing a hierarchy of matural-iaw 
Groupe they accordingly made the State, regarded as & seciear 
ef oF in, fon ieiately pen he Fay, with 

three socicawes simplices amd its scl comporta (Une Houschold) 
formed. by the uaion of the three(). True, the loca) coramunity 
(the ‘village’ of Aristode] was treated in this connection a3 sage 
‘on the road ¢o the State; but ia the State itself, when once it had 
‘come inta existence, this community was only allowed the signif 
tance of z constituent part or divition(s), The Fellowship, as a 
‘oct arbitaria, was banished altogether ftom the category of 
smatucal groups(3). The result was that the rights of corporate 
bodies (if we leave out of account the background of naturallaw 
‘Principles which was involved in the inclusion of uch bodies under 
the geaceal head of saciies) were treated as merely a part of the 

* Bity be arpureat tha al he shades of satura ae Chery agro 
thar Nana Law sod 1 alk amocatos; bet they were ctl agra Gat 
{Ml anocitons bed been proce By Nacarl Lae. Ty weve sad ier 
Shove he reding efter cen 7g tt alesis erat, 
(GRheegalng Gt xae mcicoe, af any tue, were aren orgs. 
Sy Bist efataedasd ee at cf per ed cod at er 
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system of civil rights which che State fint brought into being, If 
any clescr examination of the question wan attempted, it was 
(generally in counection with the theory af the position of the sub= 
ject (Ulan), and i only mcant the addition of some account of 
subjects whea acting as groups to the geseral account already 
‘Biven ofthe poritiom of individual subject‘a). 

‘The centralist tendency in ube marural-law theory of society was 
strongly accentuated in the theories which, following the lead of 
Hobbes, identified the formation of bewcas sotiery with the cxea- 
tion of the State, and supposed it to be achieved by previously 
itolated individuals ough the conclusion of a single contract. 
On this basis it became imposible to regard any intermediate 
groups, of any description, as natural ‘group-ttept' standing be- 
{ween dhe Individual and the State [snd leading up from the one 
tw the other], They could only be secondary formations which had 
come into existence within the State, and after it had been created. 
‘The natural-law system, as we fed it in Spinoza, Rouweau, Just, 
Fichte, Kaat and maay other weiter, knows caly the Individual 
and che State, 

(@) In Germany, on the other Nand, there was never entirely 

ished whac we may cal a ‘federalist’ point of view. Under 
4 lntvence, thinkers were able to retard the Fliwahlp andthe 
Jocal community as natural group-steps in the proceat of politcal 
wolution, with 2 life and purpose of their own; and they could 
Thold that these intermediate groups, even in a fully congttuted 
civil society, had their owa inherent existence, which was baged 
‘upon, a1 i¢ wat also secured by, Natural Law. Nocexposiion of this 
lipe of thought which was as bold or as logical as that of Althusivs 
‘wat ever attempted again; but the idea ofa natucal articulation of 
Ihuman tociety in a series of ascedding grades remained active is 
-mare than one quarter(s), and Leibnis gave it anew and vigorous 
1ife(6). We may alto notice another expression of this federal ten- 
dency. The more thoroughly the geaezal atural-law theory of 
“socleties" was elaborated, the more inevitably was it irapelled 
tawards the idea that by Natural Law the Corporation and the 
State slood om a footing of equality). The most perfect expreaion. 
‘of this tendency is tobe found in the theory of Nettelbladt, which 
‘exercised a considerable influence. He made a radicel distinction, 
both in natural and im positive law, berween the rights of the in- 
dividual and social rights, Besing the Iatter entirely on the one 
conception of x contract of scien, fe interpreted the whole world 
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of human groups—in all its ascending seriss of Family, Fellowship, 
local community, Church and State—according toa scheme which 
‘was common to the whole sects, and yet Jet room for 2 lange 
divenity(@). But there were ssany other systems, besides chat of 
Nertelblade, in which the eaturallaw theory of society was de- 
‘veloped, with vacious degrees of definition, along similar lines). 


(2) The rlation of the Corporation to the State 
(6) Views inimicet te Corprations, 

‘These differences of opinion about the proper grading of as- 
vocations on the principles of Natural Law were important for 
their bearing on the general theory of the relation beeween the 
‘Corporation and the State 

Ue the cosporative articulation of civil society was not derived 
from Natural Law, it must also be devoid of aay sanction in 
Naural Law, Ic could ony tes part fe sim of ive law, 
which the State wat free wo determine by considerations of meré 
‘expediency. Te that cave local communities and Fellowbips bad 
wo to in Ghonetacrococt eights which, according tothe 

jatural Law, were derived immediately from the Jaw 
Of Rcluom ed were tere above he tne ef egunsve 
cretion. Their ‘person’ was not, ike that of the individual, in- 
iolable by the State, and it was not invested with icherent right 
‘The obligation which they imposed on their membert was cot, 
like political obligation, a necesary and inevitable limitation of 
raatural Uberty. They were creations of histoeical law, but they had 
1 rights under the Law of Nature. 

In the age of Enlighteamen,* the prestige of kistorical Jaw tn- 
creasiogly paled before the splendour of the new ideal law; and 
the more i paied, the eater it was (o advance from denying that 
corporations had a sanction in Natural Law to questioning 
whether they exited at all. Natucal-law theory of this extreme 
order became a powerful ally of the practical policies which were 
directed to the destruction of the camporative system of Estates in- 
Iheited from the Middle Ages. There were now two foroc in the 
Beld—the State, with is pation for omaipotcece: the Individual, 
with his dese for Wberation. They had one thing in commen, 
however hotly they might otherwise wage a fronticr-war with one 
another. They could both sse the weapons forged by the extremist 

Tae ag of Frosch the Gras, Vobair a the Encruopacdixa. 
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naturablaw theory to wage a joint battle against intermediate 
sroups. 

‘Even the most advanced of the abschutists did not, at fit, 
‘mand the elimination of corporations: they only desired 2 
Enaitation oftheir powers. The utlity of a corporative articulation 
of civil society wan notin dispute. But the whole sructare af cor 
oration, in their inser Ltt and vac external relations, was 
treated asa product ofthe State; and the Suate was urged to pursue 
a policy of aserting and using to the Fall ts authority over them, 
in order to meet ia advance the menace of group-fortaation and 
to remedy its existing abuses. Tous the legality of every asociation 
‘was made to depend on a goverament ‘concession’ (12): any mect- 
ing, inclading the regular meetings of members of recogaisrd 
corporations, was supposed to require the perminion of a higher 
fuuthority(s1}; and all the more important activities of corporate 
‘dete made wo involve the comoperatin ofthe Sta) Wer 

itive law in force was conurazy (o the principles of Natural 
Led there wat to helndos in cago te Suse's gh 
‘annul oF remodel corporations on grounds of public welfare), 
In the same vein, the authors of coostitutional Utopias in which 
the State was coascructed on the bass of intermediate groupt, in- 
stead of connecting their schemes with actual and historical cor- 
‘Porations, aitempted to secure a rational articulation of the body 
politic by a purely mechanical divition of people and territory(14) 

‘After the middle of the eighteeath century, and more particu- 
larly in France, the attack on the principle of corporate life was 
‘transformed into a regular war of annibilason. In 1757 Turgot 
formillated, in its extremest form, the idea which had been de- 
veloped by the School of Natural Law, that ‘moral bodies’—-in 
contrast to individuals, who bad rights which were sacred even 
for the whole community—had oo rights at all 2s against the 
State(1s). Rousseau, who held thatthe natoral right of sociation 
hhad been exhausted and abolished in the act af concluding the 
politcal contract (le gacte Pasocaton), rejected entirely any idea 
of the corporate articulation of the State, on the growod that it 
‘was a UalsGcation of the general will(16);and he made it an object 
of policy that all separate societies in the State should be elimi 
ated 17}. Revoiubonary theory afterwards sever ecaped from this 
circle of ideas, The actual policy of the Revolution itsel, asin well 
Iinown, went far towards the achievement of an atomistic ideal, 
for which the absolute monarchy of the sxc ségime had already 
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prepared the way. Ia the execution af dhat policy the naturalaw 
Aheories which were inimical to corporations played + leading part. 
‘They are to be heard, in every note of their whole gamut, during 
‘the famous debates of the Freuch National Amembly on the cone 
fication of Church property (18). The older ideas of positive juris- 
prudence still found a vigorous expreion, even in that body (8); 
bat they were overwhclied in the flood af watural-law arguments, 
some based on the idea that rights of corporations, in the sense of 
rights separate from those ofthe Seatz, were imply Bon-existent(s0), 
land odin 00 the view that any posible right which a corporation 
‘Might poses, being without sanction in Natural Law, was bound 
ta disappear before the sovereign rights of the State(an, 

‘Aer the ruin of the old historical aociations, the problesn of 
seconstruction began to appear. Tt was recogaised hat soma sort 
of intermediate groups, midway between the State and the To- 
dividual, were after all indlypensable; and here a new division of 
opinion emerged in the camp of Revolutionary theory iuelf. There 
‘were some who exalted the merits of decentralisation, as against an, 
exaggerated policy of ucity, and argued that there ought to be 
room for the separate life ofthe parts as well as for the life of the 
‘Whole, But the conception of corporations current in the old Lave 
of Fance was ail gnathena; aod oo conception f ansitons 
‘was really permitted which did not square with the general prin 
ciple that any division ofthe body ofthe State thould be made by 
the State sel and made for reasons of State, Tes significant dhat 
Sieyés, who had begun as the most uncompromising advocate of 
Roumeau’s point of view(ea), afterwards became a champion of 
the inviolability of corporate property(es), and ended an a ex- 
thosiagt for a system of sel gaveruing municipaltiea(24); but it it 
alo significant that be always guattied biewelf against any sus- 
picion of a desire to restore the old system of corporations(s). The 
mechanical and mathematical divisions of the State which he 
suggested as the vehicles of comsnucal life had indeed very lide 
Jn commaon with the old corporations. 

In Germany, aswell as in France, the entry of Rouremu's ideas 
was accompanied by his sprit of howdy to the principle of cor~ 
porate lie. Ic is true that chere was hardly a single writer of any 
Tepsite who went o the length of advocating the complete elimina 
tion of intermediate groupe. But fom the middle of the eighteenth 
century anwards we Bad the adherents of the pure law of Resson 
denying that awaciations posed an inherent right of existence, 
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and advocating 2 view of their origin which made them ently 
Stareimirutions (Stestipetalio). Justi includes no cocporative 
‘lesnents in his ebcme of cil socciy (6). Scheidemantal attaches 
{reat importance ta the ‘societes®(Gestichafirn) in the State; but 
Ihe denies altogether the principles of liberty of association and the 
right of meeting a7}, and he subjects even authorised societies to 
‘permanent State supervision (28). He holds that a society can have 
Tigh and respoesibilties of is ow, 20 long as it remain within 
the four comer of the law; but in order that these rights and re- 
sponsbilities may be kept in harmony with the aim of the State, 
tbe makes them depend on is influence and control to a degree 
‘which gives them a dcfcitely perminsve character, of the mature of 
4 frocarin(s9); 200 not cocteat with depriving associations of any 
son of autonomy under public law(ao), he would even place their 
property atthe dope of be Stats), Hedin public 
and private societies; but his general treatment of the various 
species of lawful societies shows a tendency to regard the State- 
‘nication asthe ideal to which societies should as far as possible 
‘conformn(32). 

Fichte bonishes the conception of the Corporation entirely, ia 
‘ayour of that of the State-instination(as). Kent's attitude to the 
tld and istorica) rights of corporations shows a tack not only of 
fymmpathy, but also of undervtanding; and be docs lest justice 10 
the importance of asociations than acy of his conterpovaies, He 
begins by directing bie attention exclusively to the iusttusional 
<element in all permanent form of union; and be accordingly putt 
the ‘Corporation’ and the ‘perpetual Foundation" (Siang) on 
the same batis(z)- Holding this conception of moral bodies, he 
denies that they have any right to independent existence; and he 
Jholds that che State has the right, at any time that it ehinks proper, 
fa ammul therm, and to contscate thor property on payment of 
ompereation to their surviving members. He goes even further. 
‘Arguing that the appropriation of land to the exclusive use of ub- 
‘sequent generations, who succeed to it under particular rales to 
that effect, i invalid, and contending dhat aay title to corporate 
ousssion hitherto exiting hax now Iapred with the change of 
public opinion, he refuse to recognise that the property of moral 
bodice is peoperty at al. Tei only a right of temporary vst; 
‘anid thes the confiscation of corporate property by the State is only 
the removal of  ‘supposed” or ‘zarumed” right(ss). Nor is it 
serely at matter of theory Ghat Kant claims this competence for 
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the State, He obviously regards the disslution of mara bodice 28 
‘am actual and practical postulate af the Yaw of Reasan} and be is 
convinced that, in this as in all other cases, the law of Reason, 
should break with the law of History, and should bum the bonds 
laid by the past om the present(s6). 


(@) Piss forse o Carporatons: 
pecially inthe teary of Netto. 

If Natural Law thus supplied the driving ideas to 2 movement 
which was ultimately direrced towards the cnguliing of corpora 
tions in the State, we must not overlook the fact chat other and 
different ideas also continued to flourish in narurallaw social 
theory, and chat the growth of such ideas served to prepare the 
fr arora ofthe bry of corporations ina rjvenaed 

‘To pursue the theory af a contract of society to St logical con- 
clusions was necessarily aho to arrive, as we heve already tad 
reason to notice, atthe idea that amocations had a natural right 
to enist independently of State<reation. AS a socidas, each Cor 
porate body was the result of contract; ad all such bodies derived. 
their exittence, exactly in the same way as the State, feom the, 
original rights of individuals which foraved the basis of contract. 
‘The State might forbid its subjecs, wholly or partially, to form. 
separate societics; bur if and so far as it refrained from doing 10, 
Individuals were only making use of thei natural liberty (and not 
cemployiag a right which tad ft to be conferred by the State) 
‘when they associated with one woother to attain common ends by 
common means. Positive law might limit corporations ever 10 
stricdy: but i could not destroy the sap of vitality which they drew 
{rove their roots in Natural Law, and it could wot but leave thet, 
to a greater or les degree, io possession of inherent sights of their 
‘own, even against the State itself 

‘deat such as these were assutsed at axiomatic even by writers 
who were among the protagonists in the struggle against the ior 
dependence of corporations. Hobbes binself had shown the way 
in this direction, by propounding the doctrine that the contract 
of wciety, though it cou never produce a new exthonty Wer the 
State bad once been erected, could still produce new formt of 
ansciation. Pufeadort followed Hobbes closely in this respect. 
‘When be comes to reat of the sisal froiana which serve in most 
‘States to bind citizens together, over and above the general bore of 
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politcal obligation, he first directs his attention to the pecularia 
‘rpora cinta sxbdia(s7). Among these bodies he treats the Feraily, 
saad the Family only, as prior tothe State; and he therefore holds 
‘hat the Family bas reained the right to everything which has not 
‘been specifically taken from it. The other asociations are posterior 
to the State; and they fll into twa tubdivisions—publie, or those 
founded by the sovereign authority ite; and fraate, or those 
Which awe their extence to a contract (ior ci content) OF 
(o sone external authority. Private associations can only become 
‘corpora lgtina with the consent of the State(s8), Whatever right 
ta autherity they exercise over theie own members depends entirely 
fo the astent ofthe sovereign authority, and can uever acquire an 
Independent ttle as against that authority (guicgnd aris hebant et 
vicuid potas ie sa emia, id ome a tna pole df, et 
‘Repunqaa hc pace oppor aut prvlere). Otherwise where would be 
at State within a State (elias asim, oi dard cops limitation’ semen 
impr evils non ebasiom, dares ciias i cia) (99). The con 
clusions which Pulendoc! draws from this subordinate potion of 
congoasons, expecially i separ the ii of the reprenativg 
ority of their anerablics and officers, ate similar to those of 
Hobo). Otherwise, and apart fom di lication, he regards 
it asa characterise inherent in the organic nature of the State 
that the body politic should be coastituied by members which 
are also bodies themselves‘4). 

‘After Pufendort, che distinction between sevicate sequal a0 
inaeguales begins to be used with 2 view to attaining conclusions 
siaila to thore which he bad drawn (a). The equal society i de~ 
fined as 2 society without social authority; unequal societies (with 
the exception of family groups under 2 paternal authority) are 
regarded as rocietia which can only be constituted by & political 
group with a Ruling authority [i.e the State}; and the principle is 
thus aviaincd that chough a corporation may exist as an equal 
society in its ows right, it can only pouess any euler, of any 
kind, in the form of a fragment of State-authority with which it 
has been entrusted. Hert may be reckoned among the frst who 
used the antithesis of sscicer aguatoria and sacitas recog, with 2 
clear sense of is implications, o explain the relation between the 
Corporation and the State. fe holds tbat the contract af society ia 
capable of producing a body which is constant through all the 
changes of is member, and possesses a single persocality; but be 
Ihastens to add that such a body can never have a ‘mind! (Sel), 














$18, The thory of Corporations a Notaral La 17 
and thereby a capacity for will and action, until there has been. 
Sattuted a supreme authority [which cam give it euch u mind and 
capacity]. Now the only example of such an auhorty is the 
political sovercign of the State, wino has bera instituted by means 
of the original contract of mubjection; and the aizerstas must chere= 
fore be content wo receive any ongasied form of authority which it 
possenes atthe hands of that sovereign, and axa partof dhe Stale (4) 
J. H Boker erected this new docttinc of eorpocations into 
formal system(s). He admits that lberty of association, which 
existed in the state of nature as an effect of natural liberty, bas 
ever been utterly extinguished in civil society; but he holds that 
4 has beca limited, and that in two ways. to the first place 
cvllgia can now only be formed ax swricttes axpuals: they cx0 
not, therefore, creatz an éxperizm: at the tost they appoint 
manager. Ifan amociation could create it owo goverament, there 
‘would be a State within a State, A celle, in its capacity of a 
storal penon, is therefore subject tothe authority ofthe State, and. 
aubject in the same way a8 is own individual members, In the 
second place [besides being subject in the same way], itis subject 
fo an even greater degree. Where an association is concerned, « 
suil stricter use of politcal control is necessary, proportionate 10 
the greater power and the more serious menace presested by sock 
new penon, compared of a cumber of individuals, when com- 
ered with ordinary individual On both of the grounds Boe 
fer won vet he Bate with a power over corporation string 
‘rele eave nay saree oe sey of rpm 
hhe has begua by admitting in priceiple. He argues that the bearer 
of political authority bas to take proper measures, in his general 
policy, to prevent corporations from assuming an authority of their 
‘own, and thus becoming small States, or causing injury to the State 
in any other way. Moreover, the Ruler has also 2 number of rights 
of dell. He has a right, in dhe ft place, to probibit particular 
callgia at his discretion, and to deprive them thercby of the jure 
(pera ciiis(4s). He can also issue an ordinance in advance, as 
‘war done in Roman law, proclaiming that 0 cllegian will be 
tlerated i the State whick has mat bees exprealy sanctioned and 
Ihe is further entitled to create cvlegia ef snitetes birself, as be tay 
think St, and in doing soto regulate theie government, constitution 
and power. The coligia fables be this creates will henceforth 
[be totally dependent on the authority of the State. More especially, 
they will be serketly Ennited in the management of property, since, 
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whatever they poms, autora ablica pasridenties; and the sove- 
reign may eves compel his sublecis to become mecibers, and t0 
share in the burdens, of wich bodies. Finally, be must alto exercise 

roustant supervision of calegic frosts (paricalarly the guilds, 
‘with their sonopaia a mores pana), i order to prevent their taking 
any decision which is detrimental to the States and he may also 
prescribe ia advance definite limits to their action. 

‘On tuck a view there can be no question of any independence 
‘of associations. The way is barred in both directinns. Suppose, ox. 
‘he one han, that a real und effective socal autority is recogained 
a belanging to a local community of a Fellowohip. Ta that case 
such authority cannot be exercised as an inherent right, because 
“ausherity is excluded from the idea of svietas arguais [which i the 
{dea constituting these bodies]; and it must therefore be exercived 
jn the name and under the commistion ofthe sovereign, as part and 
parce! of the authority ofthe State. Suppase, on the other hand, 
‘that a corporation acts in its own inherent right. In chat case there 
is only a contractual obligation of the members [to accept its 
authority} and aothing more; and even fo the State is nll entitled 
(0 avail itself ofits suzerainty over corporations to interfere and. 
‘impose timits on their action, or to reserve the right of previous 
suven.¢ True tothe logic of his eas, Boer sje ager 
any corporations legitlating 43), or judgingt48), ot ad- 
Ttinerog(ol be themes, He even reins 0 ow the 
‘adi efi tontptn sf crprac orgs we noo 
‘he aceneln pn in wich hares any pegs ean to 
corporations(si), and the strong inclinaUon which he shows (0 
hhand over theie property to the State(sa), we cannot escape the 
jimprestion that Boekmer bas travelled from one pole to the op- 
‘posite. Basing himseifin theory on the idea ofthe liberty of wsocia 
tions, be comes toa practical conclusion in favour oftheir abwolute 
subjection. 

‘Whea the antithesis between sci: sequats and inapualis had 
been developed to suck a point, it became posible to use a naturale 
law basis of argument as lever or ejecting the law of corporations 
entirely from the sphere of public law, and cemoviog it into the 
sphere of private law. If public law were defined au the system of 
rules relating to government, ad if, again, associations were held 

1 Rett a0 sociation exces raat ¢ doc not do in 


oan right; and it cae autho i sow gh, Hows wot cxccbe rat 
aaa 
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10 be incapable of producing any goverament, it followed that 
public law was concermed with avociations not as active ‘Sub 
jects’, but as passive ‘Objects, and only dealt with them in wo far 
as it dealt with the right of governing authority over them; and 
‘on this ic followed in tara that the rights which belonged 10 cor- 
arate bodies mutt be merely right at private law. This's the line 
Of argument followed by J. H. Bockmer. He explains the dis- 
‘nection between jas risaom and jet publica by the fact thet in the 
ates cle all ectinat are either prizaie oF publias, and therefore 
‘need different nommae. He then classifies an actos pritata the acta 
of ies wd sng the nets of sngule corpora ut prnat, and the acts of 
he Princaps quo pricanes; while he limits the category of ecions, 
frblicas to the acts of cites goa menbra Reipabicar nod the acts of the 
Prinaps qua talis(s3). Logically enough, on this bass, he can only 
find a place forthe theory of associations, in his ‘Sysiem of Gawrat 
Public Law’, uodee the heading of ‘the State's control of corpora- 
‘ons and churches"(sa), Titus goca further stills and be Dever 
‘mentions local communities or Fellowships or Churches except in 
connection with private law(ss), The dutinction between public 
and private law generally continued to be drawn on similar lines 
by later writer). 

From another point of view, we fisd the distinction between 
‘equal’ and “unequal” societies helping to provide a bridge of 
ttamsition from the natural-law theory of the eoatract of society to 
the Romas-law theary of corporations. it only needed a further 
development of the ofea expressed idea, that a group could not 
‘powess full persouality until it acquired a representative Ruling 

tobringthenaturaliaw distinction of reales equals 308 
‘seq ito line wth the Romana istincton beeen seis 

tas; and when this bad been done it became possible 
Fearn et eto court ete mage roles te 
‘or partnership, it was only the iafluence and action ofa political 
authority that could explain the existence of a corporation, or 
seiverstas. This isthe line followed by Huber, for example, wie 
the develops the particular theory af wnzerziteer which (oem part 
of hz general theory ofthe Stace(sy). He beyias by describing the 
seninrsitas us « body of perscs, being neither & Fanzly nor « State, 
‘wha are united for the mike of a common advantage and provided 
with a definite syste of government (cartes regiminis ode). He 
cemphatiaes the clement of crtim renee ab the exentiel tribute 
Which distinguishes « anissiiss rom 2 seciter(s8); but he equally 
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amakes i¢ » reaton for requising thas, before a wmionsiter can come 
ino being, the sxxction of the Stat, from which if receiver @ 
overnment of it own, toust fst of all be obtained. Nor is he 
Contcat with arguing that a corporation oaly becomes such in and 
bby this act of the State, He proceeds to make the definite per- 
sninsion (or ‘concestion’) of the State a necessary element in the 
‘dea of the aninernles (which, incidentally, at once excludes the 
Family and the State from that category}; and he sccondingly 
includes the fact of such perminion in the more precise deficiuon 
‘which Ihe Simally jjives (coctas...md carlo reparae perms nanmat 
okies ad wiiltaiee comment tciates) (59). in explaining the 
‘elation of the Corporation to the State, he applies Oxoughout the 
two ideas (1) that a corporation can act in its own right only 
‘within the sphere which i has in common with a sreas, and (2) 
that the organised authority, which distinguishes x corporation 
(rom a sites, can only be exercised by its bearers is the mame of 
the sovereign, und by vierse ofa comminion given and defined by 
hat sovereiga(6o). Huber’s exposition of the rubject ia repeated, 
sometimes in bis very words, by Schmier(6:}—and this in spite of 
the fact that, in an earlier passage of his treatise, he expreset his 
agreement with Boehmer as regards the recognition to be given, 
acd the Limits to be assigned, to the rights of asociation which 
spring from ‘natural Were (a). Statements which approximate 
( Huber's point of view are ali tobe found in othes writer (63) 

Tn general, however, the adherens of the School of Natural Law, 
far from following the line of thought which we bave just de- 
seribed, departed further and further, as time went on, from the 
Roraaa-law conception of an estential difereace between swistar 
rand aniserias. To. particular, the German thiakers who applied 
themaelves to the systematic construction of @ natural theory of 
society were 0 far from accepting tbat conception, that they 
directed their main effort to attaining a homogeneous conception 
of all forms of society, which would obliterate any line of division 
between partserhip and corporation. This tended alzo to elimin- 
‘te tbe artificial distinction which hed hitherto been. drawn 
Detween equal and unequal socictcs. Such a distinction lot it 
significance as soon asitcame to be beld thatthe very simplest form. 
of society already conizined the elements of which el! groups were 
compored, up to and including the State. At any rate it ceased to 
‘oppose any further obstacle tothe rise ofa more bere view, whick 
would be ready at nect to broaden the basis of the inherent rights 
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‘theoretically secogaited at belonging to associations in relation to 
the State. 

"The actual development of the naturallaw theory of wciety 
corresponded tw what we are thus led to expect. The emphasis 
‘which they sid on the homogeneity ofall societies really led many 
‘ofthe expancats ofthat theory toadopta more favoureble attitude 
(atheideaof the independence of corporate bodies. The vata which 
Leibaie assigns to local commutes end Fellowahipe in the general 
Iiccarchy of groups depends eatiely oo the amumption that they 
‘potset an inherent toca! authority; and though he intreduces the 
isrinction between equal and unequal societies, bit view reasains 
‘unaffected by (6. Wolff defisiely lays ic down that che contract 
of society produces of itself in every society, am initial imgerium of 
‘the body over its members (jas snisersis competes in singales); and 
1 seduces the dancin between the eer ena and the 

“itasinargualis vo the simple fact that ia the former imperiem re~ 
‘uaima with the body itself, and in the Later iti delegated by it(63) 
On this basis the autonomy of the body, and its jurisdiction over 
ju-members, are both conceived ax inherent rights, necessarily 
insuing in some degrec from the natare of « sociery(6éy; and the 
contra of the State over corporations is regarded as derived, not 
from the fact that the authority of a conporaion comes from the 
Seate, but from the geucra! power of supreme control whieh belongs 
1w the ravereign(6y). We Gnd similar views in eqgard to the basis 
ofthe authority of corporations, and that ofthe control ofthe State 
ore onpoate Ree, expec by 8. Cxai(m, Heine) 
aad Danees(7}- 





‘But the greatest exponent of such views was Nettelbiadt; and be 
developed them into a comprehensive yrtem, in which tbe idea af 
she liberty of corpocatiges finds full exprenion. He was the fst 
thinker who drew from the old axiom, that social entities had a 
sanction in Narural Lav, the new conclusion that all societies, Tike 
all individuals, bad ieberent cazural rights. Tn hia view the basis 
of the existence ofa sacra the union ofa number of een to form 
‘2 moral pena, for the purpose of attaining 2 comawn object 
whieh is fot transitory, and not concerned solely with rights of 
property, by means of a social constitution (an interag contint, 
Which serves as the pote meizati). Such 2 eommciatio may, be 
believes, erie naturally, or it may be created by a ‘third party’; 
but it may be alm produced by the fce will of the members, and 
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in that event che meam by which i is achieved is « contract. In 
‘whatever way a socirty comes into being, it brings with it into tbe 
‘world vertin eights of it own, 30 that henceforth we must di 
‘Snguish within it between jara fosonar sursir and jure cingalorun. 
Ts own rights, Being jard seca rie eoligisia, are dezwved ox 
aba socclatis, and therefore pur josie seccet; but in 
societies (as aio with individuals) original and inherent rights may 
receive nn addition in the shape of acquired rights, oF jor seats 
fontrecta, The ‘subaiance’, or sence, of jure sacaia ithe pote 
sevitts: the “exercive’ of uch rights is te regen scat, Soci 
shorty (tear servers) an ase different forms in different 
Kinds of societies: ft may be femma, or it may be sbordinaa; 
and any original authority may also be further bocreated by the 
Addition of acquired rights. Ta a voluntary rceas, quae sb ipi 
triginem debe, the primacy “Subject” of cial auchorty ie the 
Sect psa: in a nator society, it isthe “Subject” determined by 
nature itself: ina sees per alia cenit, is Une coatitens, tis 
pomible, however, for socal authority to be transferred, in eub- 
se ces tad common, whe aby bel 
wis ler a a perfect, unliented and proprictary right, 
it may be verted in the subsequent holder asa right which is im: 
perfect, iimited, usufractuary and oon-cransferable. Imperium, ot 
he jus Airigondh ectiones menbroron socictais xo far as vhe welfare of 
the society may demand the curtailing offiberty, i only a part of 
social authority. Thee therefore no inert without tei, a, 
conversely, there is no sccas without émpenam. Feperdem includes 
the power of punishment. For the rest, the total authority ex. 
‘rcs by any society includes theee general powers—the directorial 
(uctoria}, the supervisory inspctena) and the exccutive (exeeworia), 
besides such special powertas the object ofa tociery may require(70, 

‘When he proceeds to consider and clasily the species sical, 
and to draw, in the proces, a distinction beeween the “equal” and 
the ‘unegual" species of society (a), Nettelblage is obviously pre- 
cluded, by the basis which he bas adopted, feo explaiaing the 
diference between these two specie by the presence of ableuce 
of a social authority. Upon his view, social authority ie equally 
resent in both. [The diference between thers must therefore be 
‘explained, not by the presence or absence of tocal authority, but 
bya difference im the residence of euch aushority.| In a soretar 
cxgualis, the authority docs uot belong to one of the anembers, OF 
toa part of the members, who exercise it over the rest; itis the 
property either of the whole body ite (pmes emacs simul semplos) 
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te of an extrones. Ifthe society bas constnuted itself, there is 
‘prewumption in favour of the rights af the members geceraly: if it 
hhad heea comtiuted by a third party, the presupposition isin 
favour ofthat pacty(7s). In a scicts sagas, on the other hand, 
‘one of the members, or ome part of the members, may properly 
exercise authority, either limited or unlimited, over the whale 
‘body; butitis alo pombe fr a sciarinacgulis impereta to exis 
in which some of the rights of socal authority remain with the 
‘whole body ofthe members(74). 

“The further development of Nettelbladt's argument lead him to 
the view, that the jure cialis sceats whieh ace derived fom the 
nature of society may be held to iackade all the rights which we 
now describe by the name of *interaal rights of coeparations’ (73), 
‘Tain is a view which he sil contioues to maintain, as « general 
principle, when he comes vo describe in detail the relations between 
associations und che State. But there are certain modcutions 
(0€ this general view], which result from an application of the 
feneral principle of Natural Law regarding the subordination 
of soieatas mares to the scictas mejor in any aeitas composite, The 
atore ofthese modifications differs considerably, according ws the 
‘connection between a contained association [or rainor society) and 
2h dy olde (or major society) eae or Jone Unb 
connection Nettelbladt disinguishes five main kinds of sce, 

‘The first i sweiecaspubiee i seam evn ales, which are re~ 
rded a including ‘colleges’, uch ax Ereatcs, which pomen, in 
‘whole or ia part, the State-authority itefi77). The second is 
‘heiaies que See mazishates, hat fos collegiate magitracil Cr 
‘boards, These are bodies created by the Soversiga for the exercise 
of functions of government; and therefore the rights which any 
uch body possesses (its re sais) are by the nature of the case, 
‘and apart from any question of their being vaken over into his 
bbands, the rights of the Superir(76). The third i sriater fticar 
Jiri ie dictee, which are constituted by the Sovereign for other 
objects of general and public welfare, und are only distinguished 
rota magistracies by the lack of cocreive suthotity(7s). The fourth 
is wxisemiais pesoaoram, oF in other words local communities and 
‘other communal groups, which are alike in drawing their osigin 
from an act of Seato-authoricy, bat which omy, none the lest, have 
very different camvtinutions (Go). The fifth and lest is svieter 
rivoae i repablica, or voluntarily formed *Felowahipt’, gue sbi 
Suit origin debat, sicque publica axcoritte intrveiente tan next 
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SoS ericson ares 
‘Hime, ‘confometio res spprebatis Saperieris stitis, non necessaria att". 
Pe ple tos 
rr ete ae 
Sieecenee eer 
mentioned [i,e. potestas resteria, imupectorsa and exeruioria), but also 
ome recor me reer we 
‘they still remain subject to State authority in any care of doubt. 
‘Truc, the Sovereign hax no para secietatis by virtue of which be can 
ZRateaape acess 
een eee 
fetennene asus 
‘ever, two ways in which this normal posiGon [of private societies, 
‘or voluntary Fellowships) may be varied. On the one hand, 
corporations may be hiberae, and as such exernpt from the ‘genccal 
suxeraimty of the State byackied sainrem ‘they may even be, 
aeeateeecacens 

‘own ju (83).* t in the opposite 

‘enue, the political Sovereign may himself poucss the polstassacietatis 
tn and over x corporation. Before he can postes it, however, he 
‘Tnust have @ proven and particular tide to such power, as distinct 
from the gencral power which belongs co his position as Sovereigm: 
ope crane uerasere 
ees pecan pebeena itary 
either neeeraien 
ag pene etal 
EeEaieaeae 


‘There is hardly another system of Natural Law which can be 
said to contain 10 full oF 10 logical an exposition of the theary of 
amociations; but views of the same general character were very 
commonly held. Achenwall, for cxample, tries to distinguish 
‘between the inherent and the acquired rights of societies; and he 
seeks [in dealing with inherent rights] to thow that auociations 
bhave a social authority of their own(@s). The same is true of Hoff 
Dbauer(Q6). He relies largely on the views of Netislbladt; in par- 

© eg: a gull or fraternity ay be bea; and chartered company (nc, 
1 the Engine East Tain Compecy) may be rg, wad cme ghia of 
Dolieal scraary at pegs, 
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fHeulay, he repeats hia diviion af societies into those which are 
‘public’, and eoostitared by the State iuelf for political objects, 
and those which are ‘private societies", created by the citizam of 
the State for the attainment oftheir own private object, He pro- 
claims an expres ‘right’ of the citizens to unitein prvvate societies, 
provided thar cheie object is not in contradiction to that of the 
State, and to determine freely the coastitution of such socities(67). 
"Tore were other writers towards the end of the eighteenth century, 
‘and ariong them some of the steroest individualist of the time, 
‘who prodaimed liberty of astociation a8 onc of the fundamental 
natural rights ofthe Individual, and expoused is case again the 
‘encroachments of political authority. A. L. vom Schloar, for 
‘example, can vrite—'Ta the general society, individuals may 
emerge who are cagagrd in a simdar effort to attain human 
Iappiacs. A smmber of them wil associate and form a group, if 
they believe that they cas attain a lawful object, by that means, 
more effectively thas each of them cam attain it for hinwelf 
‘The great society must not only alow such grou to arse; it must 
falta protect theea: the ideas and the acts of each guild are only a 
imatter of concern to the general society, ia the veate that they 
‘ought wot to run counter to the civ comteact' (88). W. vou Hum= 
bboldt was 20 las ardent a champion ofthe eight offre astociation, 
‘When civic co-operation was really necessary, he argues, the free 
roup wan preferable (o the politcal institution as a means of 
Sealing with all objects other than tbat of pubic tecurity, and, in 
particular, for the purpose of promoting the advancement of 
general welfare, religion and moralisy(9). 

‘Side by side with ths current of ideas inapired by Natural Law, 
wwe may alo ace another movement of reaction against Statre 
absolutiim and against io comity to coxporstions—a moveruent 
‘which was based om bistorico-palitcal grounds, The notion had 
always survived hat the well-being of the social estem required, 
hot auly that the life of awociations thould be barznanioualy oo” 
‘ordinated with that of the Whole, but aio that it should be free 
and independent within the limit ofits owa sphere(es). Mootes- 
quicu expreuly advocates the preservation of privileged corpora- 
thane and dicie mediatory functions in a monarchical form of 
Seatr, because their destruction inevitably perverts monarchy into 
desporisong:). in Germany Justus Moser is conspicuous for his 
struggles on bebal of the liberty of corporations, In bit historical 
review of the misfortunes of kis country, be never fails to celebrate 
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the strength and the vigour ofthe old Fellowship-ife, or to lament 
‘the days of ita suppression (ge); and he draws the political esor 

thata free and powerful comumunity is jcconceivable in che xbience 
‘of a firm foundation in corporate fe. In the exength ofthis belief, 
he eapouses the general cruse of Uberty of amocintons against the 
dead level of legialacive uniformity (gq). He champions thei in- 
dependence: he even goes ta the length of advocating the isolation 
‘of local communities, and of guilds and crafts, behind the barriers 
‘of their locality and class(g4); and he recommends afresh formation 
of Fellowships om the Lines of voluntary atocinton(9s), ‘Daily we 
tee’, be propbetically prociaim, ‘what great things can be done 














3) The natwrad-tanw conception of the internal nature of Corporations, 
(9) Te an fc y tft fe ea he 
“If we tur, in canelusion, xo enquire what was the natural-law con 


xption of the ideas! nature of corporations, the answer is 
to be found in the account which we have atready attemps 
tive of the natura-taw theory of Groups in general. We have 
Bowever, to trace the application of this general theory to local 
commusities and Fellowships in one particular respect. How was 
that theory modi, wher it was applied to thee bodies, by the 
fact of their being included in the State? 

Tn ceking to antwer this question, we must begin by distinguish 
ing two diferent tendenciet im the natural-law theory af Groupe— 
tendencies oppoted to one another, and yet meeting oriatersecting 
‘ata number of points. One of them led to the elimination of any 
idea of the real rights of corporations, in favour ofa conception of 
the Corporation whick made it purely an Inscution (Anat): she 
ther tended to encourage thinkers to reconstruct a belief sn the 
inherent eights of corporations, by the aid of a conception of the 
‘nature of the social group which made it » Fellowship (Gensire- 
shaft. 

(6) The Corporation a 2 Fito (Anata). 

‘A view of corporations as being of the nacare of Ieatitutons [and 
‘therelore Statecreated) mocesarily ensued Ga spite of all pro- 
Lminary asrumptions about the natural bass of corr), 06 000 
as thinkers ceased to cogard an acc of agreement among membert 
as aufcient to explain bow a swiss coald become « corporation, 








‘The Peiad from 1650 19 1800 181 
and began to argue that the only force which could explain the 
existence of 8 corporation was a Rising authority imposed fram 
above, und impored from without, upon the site. 

‘This wat the obvious tendency ofa theory which bad been de- 
veloped in connection with the teaching of Hobbes. This theory 
invelves two postulates. In the Gre place, the unity of group's 
enonality is made to depend entirely on he ‘representation” of 
allits members by a single person or body of persons; in the second 
Place, « ‘representative’ power of this order is held to be incon 
Ceivable, and inadminible, 99 far as regards any group which iy 
iicluded in the State, except in the form of en emanation from the 
authority ofthe State. (Oc this basis, any corporate group with & 
single personality willbe entirely a State<reated Luetiraton.] But 
even in the more moderate theory of Pafendoct, the institutional 
clement {if is not everything] sil plays 2 decisive part in deter- 
mining the nature of corporations. We may admit, indeed, 
his prrans morals compesies is made to involve, asthe conttition 
of fis existence, a previous union already achieved oa a voluntary 
‘basis, and held together by the iatermal ‘es between it memberk. 
Bat we mutt alo notice that it only acquires the character of a 
‘enuine unity, able to will and act a8 such, by the addition of a 
representative Ruling authority; and so far as regards all corre 
<iritati ubdlts, this authority must proceed from the grant and 
concesion of he Stae(o). At the une time it has vo be added (as 
‘we have already had occasion ta sotice) that Pufendorf docs not 
‘push bis principles to their full and proper coaclusion; and instead 
oF keeping his [original] Collective and his {added] Representative 
tunity im close conection with one anather, be allows them to 
become detached. The result is that when he comes to treat of the 
Property, the legal proceedings (argos jondics), and the delicts 
of the merstes, he often falls back upon traditional views and 
expressions which really imply the principle of Felowohip(ot).* 

"The disciples and succesor of Pafeador! are under tae influence 
of similar views [but sore of them depart even further fom the 
Institutional idea of corporations]. Going back to the ica that a 
Gollectve unity has # wubstantive existence offs awa, and willing 
to allow that even a mere parenesthip already posses a moral 
‘pennouality, they arc more inclined than be was to apply a purely 

© In other woeds, be aves out of acomat te oct of repraetion othe 
group acd emacs tone Sly on cctv He, am Bad ROPE, 
nashesNgal proceedings or Sma deca. 
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partnenbip view of corporations, at any rate in interpreting the 
Jegal postion of corporate bodies in those connections where the 
preacoce or abscace af corporate authority is immaterial (9). Thi 
is particularly the case with Gundling and Mert(100); and we fad 
Doth of them, therefore, mare prepared than previous thinkers to 








sbip(ion. 
‘Huber follows a different line. While imterpreting the natoral- 
law theory of society at large inthe light ofthe traditional [Roma 
aw] dheory of corporations, he also seeks to maintain a view of 
‘the Corporation which veparates it clearly from other groups, Fe 
taker great pains to dsinguish it from other forms of grosping— 
fies ftom the State and the Famaly(ves); next from the ontinary 
Goluntary) society or commuaity(:03); and Sally (fom insttue 
fea ch ae widow curt of te ona) om 
magistracies which have no particular and specigc pur- 
‘Bowe(i09). When, however, he comes to discus the rights and duties 
‘af the Corporation [he seem to alter his ground; for here] he avails 
1iauelf largely of a distinction betweee. two torally different cle. 
amcuts which be ecards as being involved—the element of @ 
‘society’ or parmenhip which rests upon its ows bass, and the 
clement af an ‘institution’ which is impomed on Urat wciety. In 
explaining the rights and dutics of the Corporation which fall 
within the area covered by the contract of society [i.e the area 
fing to the first of these elements), he applies the idea 
‘of a purely CoUlective group-personality, using for the purpore the 
relevant doctrines [about sar or partnentip) in the theory of 
the civilians(t06). Tn explaining the rights which fall within the 
other area [Lc the area corresponding to the element of the ‘in- 
aticution'], where the dominatt notion appears to be that of & 
‘Whole superior to i individual members, be adopts the idea of 
sphere of authority derived from, and delegated by, the soverciga 
power ofthe State(vo7). 1 we comsides separately the ovo sor of 
‘elements which are present in » Corporation, he proceeds to argue, 
‘we shall say that those ofthe Bint yort are not generically different 
from the elements present in a simple secietat(18), and thet those 
of the scoand sort are the same im kind as the cements present in 
any collegiate magietracy imaituted by the State(so9). f however, 
the twa are brought into tmioa (2 union whic 
sited, rereaima parcly extemal), the product, ia hia view, i & 
structure which is ai gruis-—that of the Unitritar. Views of 2 
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siecilar character, thoogh not always so cleatly or so definitely 
cexpremed as they are by Huber, may be traced in other writes, 
‘who seek to transplant into Natural Law the distinction drawn by 
positive law between the secier and the anisrvias(s20). The oli 
nate rexult of ruc views is thatthe Corporation is treated as being 
ar one and the asune time & Fellowship, im the sphere of private 
Jaw, and a Stareinttution, in the sphere of public law(r10). 

"The same rerult was alo attained, oc the basis of pure Natural 
Law and without any reference to positive law, by thinkers euch 
13]. H. Boehmer and his suocesors, who made the rights of cor- 

aes we primary fm ch ence, of te site 
interpreted asa society which powened 0 social au 
{Bovity” Tews pombe, along de line of epproach, aod by ug 
this idea of the matural society of equals (in a heightened form 
which made it tantamouat to a Fellowship), to fiod a source and 
1 justification for such rules of the law of corporations as presup= 
Prana metas mere lon of Mis tora One) 
this was all that was posible.) Whes it came to explaining tbe 
‘existence of « real corporation, wich « real capacity for life and 
actioo—a thing which it was imponible to conceive inthe absence 
of an organised grovp-authority—these theorists found dheraclves 
Scud to ene rege afer al in the Hen of the State “in 
jon(s39) 

‘A dilfccent situation arose if the assumption were wade that 
even 0 socieas exgutis did possess social authority, oi, again, it 
‘were admitted that a contract between subjects ofthe State might 
Ihave (of iuelf, and without any intervention by the State] the 
cect of producing « sitar insequalis. But ic isto be observed that 
‘ven those who advocated the liberty of corporations most ari 
cently o6 this basis were content to limit cher nctual application of 
‘the pure 'Fellowship" principle to the groups which they called by 
the naroe of ‘private societies". "Public societia" were ascribed 
by these thinker to an act of State-<teation; and local communi 
ties were accordingly trated in their theory as essentially State- 
{naitutions(- 

‘The extremest form of a purely ‘insticutional” conception of 
corporations was that which finally appeared, ar the bass of 
stacks on the very existence of all corporations, in the militant 
‘theory which spread Gom France aver Burope(sas). Hatred of 
the Corporation was primarily bared onthe revolt ofthe inividal 
{gaia the yoke of obligation imposed on hima by hie predeceaes; 
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‘and an exclusive prominence thaa came to be given to hit actor 
‘of obligation, which the Corporation poncucd in common wit 
the ‘Foundation’ (Stiftag).* “Macy waiters hardly drew any 
tinction at all berween the Corporation and the Founsiation(116); 
and Kanc definitely teats the Corporation at only a secondary 
species of Foundation(117}. Evea among the mort ardeat pant 
gyTIE of free auociation there are some who Grown of ail (rue 
‘corporations, because they regard them as being, is the same way 
5 ‘Toundations’, a contrl of the living by the dead 


(8) The Coporaton ao Fellcrip (Geoeesenschad), copay i he 
‘aor of Neb. 

‘Turning to the other of the two tendencies we have nventioned, 
‘weave now to trace the emergence, ia the School of Natural Lave, 
of a ‘Fellowship’ view of the Corporation. The vogue of such & 
View depended on the extent 10 which the Jegal position of cor 
orations was interpreted as the renult of a voluptary contract of 
society. 

Up to a poiat, as we have already shown, this Fellowabip view 

the incvitabie result of the naturab-law theory of society. The 
tural-law theorists always held chat a simple contract of partner- 
ship posed in ivelf « coheive force {ae cement which war 
tapas af blog adsl gern ty eh pe 
capal in a unity whic 
Sper fen change ofmemtendip Ta ew sted teed 
tiguieance when 2 Fellowship group of ths tature (ue. a grou 
‘wth «unity which wan nor alcel by any change of membership} 

‘eas recognised a8 something mace that ow of the cousituent 
ements in fll and complete corporation, and was regarded as 
capable of being, by itelf aad without the addition of auy other 
element, a real imperfect ‘Subject’ of rights. Such a Une was 
‘very generally foiowed in the Geemae theory of Natural Law. 
‘Bven Huber, in spite of bis inclination towards civilian theory, 
recognised that a society could already be a moral person before 
it had attained the position of a erisrsies(119). The theory of 
Fufeadorf, too, was more ad more modified in a direction which 
Jed to the recognition of purely “Collective” person, side by side 
with those Group-penons which had attaised their full develop- 
‘ment through the addition of 2 ‘Represeatative” unity(i20) 
Finally, we find « frank and unqualifed admiasian (lor which 

2 Bg. ccctntiol fendaio of, apnn, commis finmdtionn with 
‘achat cighs, pomening seme forms of pels 
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Hert and Bochmer had already set & precedent} that a switat 
sequal, in spite of the absence of any social authotity, i none the 
Jean ropa meralisvet). Here, at les, a purely Fellowship form 
of group-nnity is really made to take its place, im general theory, 
by the tide of the ‘intitational® corporation. But this Fellowip 
form of group-unity still lacks the ccatial attribute of = geauine 
corporation. If if has the quality of being 2 moral perio, it 
shares that quality indisriminatey wich al forms of community 
in which the members can convenicatiy be regarded as posing 
righ or duties "jointly" (iarguams)(ves). Tt cannot develop into 
a Whole which itomething more das io meziber. This Collective 
[penon, after all, is only what in Germany we nowadays call te 
joint hand (yeromte Hend).* 

‘But the naturat-law theory of seciety had furthe conquests 10 
sabe; aad remtuly sce in buding, ot ova foun 
tion of a voluntary contract of sciery, a lowship pasesting 
‘the vights ofa full corporation. That achleversent beeatse posible 
‘toon atthe action of subjects of State, in concluding a contract 
berwoen themselves, was admiuted to have the power of producing 
‘social authority. Thinkers who made that admission were 

‘any rate in dealing with Felowahips which were due 
ate action—to broadea the rights of the simple scar ito & com 
prehensive system of corporate rights without introducing any 
Added element of Statoieatitution’. This wll explain the nse of 
an influential Fellowship theory, which in Germany owed it 
foundation to Wolf, but whick paused from tre Soto almost all 
of the eyntenate treatises cu Natural Law after the middle of the 
cighteenth ceatury(isg). The most eaborate statement of thi 
theory is that which we find in the writings of Nevtelbladt. His 
tenching has an added and special interest, partly Because he 
supplements his staxement of Nacural Law, at every poiat, by & 
corresponding statecient of positive law, and partly again becatse, 
4n che count of adding this supplement, he steadily seeks to apply 
jn detail the same gencral leading idea—the idea that the relation 
cf the rules of poitive aw to Natural Lave, which immutably fixes 
‘the principle of such rues, must be mainly of the mature of execu- 
‘ive ordinancetces).t We shall thus be justified in using his doc- 

* On the gum Hand ae Meda, Gla Pats, op. 896-1. Tin 
em ota mcaip" arveget Gn he mae of ving ew Bevour fie 
‘idan gh) ham ot Eagar. 
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(tine, which may be regarded ws typical, asthe bai of our account 
ofthe [eighteenth-century] eatural-law theory of the Felowip. 


We have already seen that Nettelbladt and the other writers of 
hia way of thinking are under the influeace of a view which Te- 
solve the existence of a group, in its ixteraa aspect, into a sum of 
{individual relations, ad yet at he same Gime consolidates i 
‘external expect, into a persons moefis poucaing rights and duties 
in the same way a8 un individoal(vas). In accordance with thin 
view, they begia by amuming that the interaal rights of corpora 
‘ions, so far a3 they pomess inherent validity in celation 10 the 
State,* are entirely the result of contractual agreements The 
basis ‘of suck rights isthe original contract forthe formation of 
society, which already beings into being 2 moore oF lau compre~ 
Ihensive social authority (6). The authority #0 created, though it 
actualy contains all the clements of a genuine corporate authority, 
is forstcally speaking 20 more than a contractually constituted 
sum of individual rights, and it therefore derives its power from a 
‘continuous act of asent om tbe part ofthe associated members:a7). 
a ite, such audhority belongs (0 hese members only, in their 
totaity(+o8); bu ic may be tramfecred, by afurther contract, either 
ta leo in par fa de of colczvepanonci) If 
this nt done, and the scr hen remains as pai 
all the members a3 a whole ure stil entitled to exercise social 
authority; and om this i follows, Gist that every exercise of such 
authority properly requires a Sesh contractual agreement of wills, 
mang all the merebers, and secondly that, if a majority-esolution 
in allowed to count as cman conseasas, o the action of representa 
tives is reckoned a8 the action of wnversits iva, this can only be the 
case ia virtue of x previously made and unanimous agreement 10 
that effect(ta0). In addition, there sre also special contract to 
bbe considered. A special contract is necenary 10 enable new 
‘members to be accepted, and co make posable the alteration of 
perwenel wich such acceptance involves(sst): similarly the cx- 
‘lution of previous member: cas anly, a rule, take place by way 
of a similar contract(:32); and in the samme way, again, the appoint- 
‘ment aod autharisation ofthe officers of a society always depends 
‘upon the comchosion of contracts to that effect(r33) 

"None the Jes, and although it ia thus constituted merely by 

Ther may be san internal sighs af Corporations which are grea by te 
Sat, end do mot hercfoe poet cyto raat the Sia 
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contractual relation, 2 Corporation, in virue of the union of 
powers and wills which i produced by the various contracts, be- 
Comes & single Group-pervon in its external relations; and 23 @ 
(foram morals, t wands on 2 level with the Tndividval (although 
{fia aot in fneif an Individual), and i is therefore inchudes! im the 
feneral scheme ofthe righ and duties of ving ss4) This Lat idea 
is one which we find particularly applied by Nettelblade, and ap- 
plied both in treating of satural and in treating of positive Jaw. 
‘The method which he follows in dealing with juroprudmiia soial 
[or the law of associations 

tection, a general theary of associations, and thea 10 proceed, 
second section, toa systematic expesition of tbe methods by which 
he Taw relating to the rights of individuals can be applied to 
‘sociedes'*(93]-_ In his treatise on Netural Law, he begins this 
expattion with the theory of acs (Haxdlayge); and here be start 
fom the axiom that the sscdas has tobe reckaned as the author of 
any actio which velete svat edits et. Tas, be argues, inthe case 














‘quando superior harwm sciclatom o poestais 
‘feels hs led fro wo fer oka 2) to an concer, 
cid aguas having power ofits own, wien any uct "er conus 
tect dno $09), Neseblad ths led ole, at he 
point, a‘devailed theory of the acts of corporations. Tn its coume 
be mot only succeeds in making the Law of Nature explain neacly 
‘every one of the maxims [im regard to the acta af corporations] 
‘hich had been developed by the civilian lawyer in the course of 
centuries of effort; he even Jays down subsidiary rule of Natural 
Law in regard to matters (ouch as differences of voting power, the 
greater weight ofthe wa sions, and the method of taking divisions, 
in parte} which, a8 he bimself admits, estentally depend on 
[postive law (32). In his other treatise, where he states the positive 
{aw on these macters, be has left himself ide to add; but i is mote- 
worthy that he pronounces the treatment of & exverila as a mina? 
ta be entirely a ale of positive law 138). 
‘Other weiter on the Law of Nature show a similar inclination 
for dealing in considerable detail with the theory af corporate 
* Nellad wrote bok & Spa af gecaral Nasral Lave, and a Stem of 
pcm posite [Serena] in fa bes aioe alte, when be camo so eat 
{Fike lw of unclaieny e fllowe the mune lan—erising a fw seca 
the peer theory of wwe, and Gn a ccenevrion bn th epleaion 
(be ph of nas amon 
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acts(sg9). Tt has already been shown, in x previous section, that 
the fiction of a unanimous agreement in regard to the taking of 
future decisions was comstandy wed a1 a way of reconciling the 
validity of majorty-decisons with the Sdea (wil firmly bekd as 0 
matter of pricciple) that any unity of a number of wills must 
neceatarily posce a contractual character. Tt has equally been 
shown that rajrity-decsion wat steatily degraded to the position 
of a mere exception from the genera) requirement of absolute 
‘nanimity, which bad come to be regarded as properly applying 
also to the rots of corporations [00 les than to thase of public 
Aaliberative bodies}(r4o). Here we ceed only draw attention (0 
the fact that natural-law theory was inevitably foroed, by following 
this line of argurcent, to confine the majoriry-principle within the 
‘narrowest posible lists, and (rove especially) to extend the scope 
andl to emphasise the inviolabilicy of the jae singalorem which were 
regarded as sacronanet from the rule of number (+41) 
‘Returning cow to Nevtelbladt's exposition of the application of 
the rights of individuals to ‘societic’, we are next confronted 
{fer he bas concluded his theacy of the acts of corporations) with 
«view of ‘things’ (Sachs) as the objects of conporate dminium et 
‘eosisdominiom.* Here he introduces [in dealing with the natural~ 
Jaw aspect of the matter] tbe notion that a ‘society’ may own a 
property peculiar to tel (dominion eloram), as distinct from any 
eset propery of the members; and hearts dat Natura! Law 
iwelf can provide a basia for distinguishing auch ‘rus sacieatue 
‘otrimoniales' from ‘es scitaun in specs sc ican’, because it can 
supply the criterion, ‘Does ans belong to the tata brits, or does 
* Giucbe's ana of Nelhiad's expen of the rights of wc (as 
Gren ia his coo “spcom’) vmmewbae aici. Rooghly we uy Put 1 a8 
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lk belong to the sings momire?*(c4e). When he comes to deal with 
the postive law aspect ofthe matter, al that he finds it nesesary 
toda, ia Sitting the property of enieaiates into these two categorie, 
is to pay attention to sone few particular legal questions which 
aine(san. 

Hee next deals withthe lgercacietonon [or by lava. When be it 
Aealiog wich the matte: from the wandpoiat of Nacural Law, he 
‘confines hismell to the remark that, 90 far as regards sciltis 
equals cam fotetete, ach leer oc by-laws are wo moce thaw lege 
somuentiont, because they are simply based on a conse; while, 
‘a regards societies with an Jnprats, they wre leges propria tic dicta, 
because they are proraulgated by the head of the society(v4s) 
‘When he deals with the matter from the standpoint of positive law, 
he goo more fully into the scope of soate unoerstts, which are 
made to include ‘observances’ or customary rues, regarded as 
tacit enactments (145) 

‘From by-laws, he turns to the legal proceedings of corporations 
(cupstia jridice), diatinguishing thers from the legal proceedings 
of individual member, and dividing them into metic fublice 
(Which ia turn may be subdivided into itera and exterta) and 
‘egotia prisata(s46). In the tame way, when he comet to expound 
4 theory of the sbiigetons secteaan, he distinguishes the obliga 
{dons of individual members from those of the society tel, but all 
‘that he actually mentioos wndee che later head, whem heis treating 
of the matter from the standpoint of Natural Lav, is obligations 
‘rising i. Ue course of legal proceedings i.e. civil itigation(s47. 
Its only when he is treating of ebligations from the standpoint of 
positive law that be ever meations obligations incarred in con- 
section with delcts. This ominion i to be explained by the fact 
that he regards the wtimssitar a altogether incapable of dus or 
sipa;* and. he therefore propounecs not oly against the pocsi= 
bility of the punishment of a aisersias, but also against its Guty to 
ay conspensation, even when there is 2 question of same un- 
authorised act committed by ali the soembes in their corporate 
‘capacity(v46). Suddealy to deay intellect apd wil to a snieras, 
3 Nettclblade does in this connection, isto present the reader with 
a double eificulsy—chat of reconciling this particular opinion with 


© 0m sha terms, nd the poner proem of Eatin, wx Pou, Jt 
ete Paley of Lamy 2. Tha nae bere rid, of the Kabiity of proupe 
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the rest of his views, and that of understanding the opinion ibell, 
fn the form in which be proceed to exprem it. Suppose, we AC 
‘old, that am illegal act has bern committed oa the part of ene: 
singali. Then, in so fax as Chese ring, in ie gus tape fh coe 
manor, sat wt was itl of a votes, the egal sci—though 
ie cannot be reckoned ws fashon wrote, egat anctr dba ae 
teeertas—auat ill be reckour as fart ta mngalorm 2x 2 
selate, caput couckres fon! om i catiount wssceriato( 40). 
1 perplexed saying; and] ic view af the general perplexties 
‘in which he becomes involved, we can resdily underrtand why 
mont of the writer: on Natural Law were far from sbaring 
[Nettelbladi’s radical diatke of the idea af corporate delits(50). 

‘a dealing with rights, as well au in dealing with dutiea (or ob- 
gations], Nettelbiadt atempes to distinguish sharply between the 
sphere of the comunity and hat of wxividual, piting against 
the eights of any srielas, whether tabereat or acquired, the jwe 

which the society cannot touch. His natural-aw theory 
‘of the rights of individual rembery, which came to exercise « con 
sderable influence, proceeds upon the principle that such teparate 
rights of individuals are always present si membra seciclatis,quoad 
fraction, uf we silat ceniderari aeganot. This, he coo- 
tends, is cot only the case (1) when a legal question Lies altogether 
‘outtide the acras svitis secioram: it i also the case (2) when, 
though that res is present, there is either («) a question of rome 
right of a member which is omething more than tkat of joining in 
the exerci ofa right belonging to the Fellowship, or (8) question 
‘ofa superior or separate right of a rember, or ofa clam of mem- 
bes. He accordingly enumerates a lit of jee sngworam, including 

(c) all rights acquired by voluntary actions which are under 
taken ouside the area ofthe society; 

(2) any right acquired by a tides perils, even though wich a 
right may affect the society, eg. flit, jm drecradia, wed 
sfeialom jara ofiis chanratig: 

(9) the right o appear and vote ia meetings; 

G) aright of user ofthe rx saris apc se dice ® 

He adds, however, chat all this is Sur with the reservation, 
icone enna hate oro save eigen, qu sis crit bsrtat 
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4, aremdortusi). When be expounds te positive law of the matter 
Tin bis other treatise], be amumes the validity of these general 
naturabiaw principles, aod he only indicates some peculiar 
features in the rights of sninrsiees [under postive law} which 
iffcrentiate such rights from those of private pers), 

"He text treate of portcaion and quasi-poseaion by societies. 
Ponscuicm ae facto, be holds, is certainly as much poesitle for 2 
society a it is foe a ferinaa inguarit; but tie slways weceasary 10 
slicinguish the case im which individuals are & fate possessor: cn 
tht com scons omc a whch hey roy ck ponenlon 
secitatisnomine. Where the pomexton is porcasin de je, 
true thatthe ules wich hold good forged are equally applicable 
‘9 societies, both in cegard to jar pessidendi and in regard to jos 
pattianis® 59. Tr dealing with postion in his treatise om 
posve lay Nevinlbadt pen chen quer prince 
supplementing them by a careful exposition of about 
acquiring and losing ponemion in cases where the otber party is 
A universitas(s33) 

ieally he treats of renaia juris in application ad sncittes. To thin 
connection he develope a theory both of the peaceful sitlement 
of lupus by compro, coclaon and arbizaon, and of 

Bootie taiacs by eet crrptnanh. He she peopounds 
1 theory offi proseure (Gora), dealing fo wes te 
power of society to decde, in eases of igpite, i regard to rights 
and duties belonging to its'members as merobers(157), and then 
‘with the positon of roceties when they are parties ta a care(1s 








I it obvious that Nettelbladt’s general naturallaw theory of 
amociations cepresents 2 vigorous Feaction of the German co0- 
epson of Fellowship, which bad never beea uttery submerged, 
against the foreign conception af the Corporation. In his theory 
the persona fie, afeed to the group by an act exeroal to fuel, has 
sAaappeared; and there xppean iastead aa inecnally united group, 
shaping itself by its own power inno a Whole, with 2 capacity 
Toth for the enjoyment of rights and for action, and yet, atthe 
sane time, amuring to each individual member bis own repazate 
sphere of activity i the community. Aad yet we have to confas 
thatthe corporate body s0 constituted is prevented by ite indi 

+ Te dine berwnen fc pu jo fem i » ition 
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sfualistic structure from eeing tothe stature ofa mbetantive Group 
Yelng. Ttis not distinct in kind, but only in degre, from any canal 
society or community. Ic is egificant that Nevelbladt is unable 
to give any definition of the idea of series ocher than that it 
‘involve 2 sri lirion quem dono” (159) 

(Just as the mataral-aw theory, as it appears in Neuelbladt, 
seeks to abandon the Roman-law notion of the corporation, and 
to retum to the Gertoan idea of the Fellowship, 20} from another 
point of view, we may adinit dhat it alo breaks away from the 
Romanistic conceptions of seceiat and cqumanis [partnership end 
co-ownenhip], and giver new life and vigour to the German con- 
eption of the ‘joint hand” (Guemihand):t The division of every 
syitera of cocumoa interest into separate spheres belonging to the 
several members 's no longer regarded ns zecestary; om the con 
‘rary, there are seen to be various ways in which a fusion of in+ 
dividual spheres of interest into a single corsmon sphere reay be 
achieved. But our admistion must at once be qualified, Natural- 
law thinkers were unable to express such a weion of persons {in a 
comsnon phere of ntrest] by any legal conception other tha tbe 
selfxame notion of perens merelis which they also wsed to explain 
the ‘Subject’ of full corporate rights. They jovoked this persone 
everywhere. They vested the community of husband and wife, the 
‘comtmucity of parcuts and children, the community of master und 
‘servant, with ‘moral pesooaity”: they even regard the family. 
‘ommnnity (which included all eae tee corsmunities] as a moral 
person compared of a number of members which were moral 
[pertons themselves(s6), Starting from the basis thus provided, 
Nettelblade allows bimsel? to gike imperceptibly into a Fellow: 
ship conception of the broader family-group [ie. the ‘House’, 
cluding al the member: of a princely or noble family); and then 
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Deaping from Fellowship to corparstion, because the clastic idea 
of the moral person can eatily be srezvoed to that further pi] 
Ihe finds himself enabled to sake the rules of law relating to the 
Tights of corporations and to apply them to the aristocratic House 
And the House-property belonging tothe Line’ (v6), Without further 
‘ido, the idea of ther being separate moral penoas is next applied 
1o all the collegiate or collective organs which act on bebal of a 
rroup, and even to all the sub-groups which exist within it(+62); 
sand, nally, no objection is taken to the idea of extending «moral 
penouality (uniting, or supposed 10 unite, the various parties 
Foneeried) even to eases of mere profit-making companies, or of 

imple co-ownerhip, or indeed of any other matter of common 
rights o common duties (+63) 

“The distinction which properly teparates a system of common 
relations from a system in which there isa cotsmon ‘Subject’ of 
‘Fight was thus completely obliterated. All this tended, in 80 all 
degre, to encourage areturs to Germanic conceptions of law, and 
1 promote a more realitic treatment of the actual fetors it our 
‘own domestic legal institutions; but the price which had to be paid 
was the sacrifice of a teve conception Of Croup-perronaity +64). 
Only by the use of artiScial arguments was it possible for this 
‘uniform theory of al societies to coaceal (and then only partially) 
the coutradictions which followed on the fitting of dinimilar 
{nto the same {ndividualstic-Collecivist mould. We can uice 
rerult [L.e. the concealing of contradictions by the wie of artificial 
argument] at various point.* Fant of al, in order to make the 

* Gierk is hee arguing tha thcory which mabey « Group Coletion of 
Tedividuas (unde: te mur of psoas mee), ad which an thus Bo 
CGlleciva and an eevee fat, wl aavmrly bo incon ll 
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‘conception ofthe Collective person applicable to cases where there 
was merdly « quotion of ‘joint band’, this would-be unifarmn 
Aheory ba! to make coucemioes to the nights of individuals which 
ceded in cancelling any idea of a Group-person as something 
distinct from the individual persons who compmed it (v6), 
Secondly, in order to combine the fact of corporate usity with its 
conception of the merely Collective persou, the theory had to find 
zoom for principles (about the right of Corporations] which could 
only be reconciled by dint of a violent ioterpretation with its basic 
‘dea of a Whole as something simply constituted by the addition 
of Totvilual (165. Finally, in cases where it was forced to post+ 
late » Group-unity which was independent of the tum of the mem- 
‘bers fo the time being, the theory was forced to go altogether 
‘outside the bounds of the prions mori, and to set over nga it 
2 feria rfrecrematine, a3 42 “institutional” unity [ie. a unity not 
Inberent, but due co Stateinstitutiva, and thus] created by act of 

‘corumiasion and delegation (16>). 

‘To purtue this Line of thought to its logical conclusions wat, in 
‘the aut result to end by producing a total dissolution of al forms of 
sroup-existence. Curiously enough, it was the exponenty of the 
Principle of liberty of umotaton who were eet acne to der 
rade the whole theory of the rights of attociations into a mere 
{bra ofthe rights ofndivduals. Mover [though he wat an apodle 
of asocatiogy} refsed to acknowledge any distinction between 
‘and corporation(:68); and the theory of Navural Law 
[geucrally coded with what we may call the evaporation of the 
Finocal person’ into a mere terminological fguee of epench (163). 
William von Hucaboldt illustrates ost clearly the fiwal oon: 
summation of this trend of thought. Concerned to substituts, 
‘wherever he can, true “boods of union’ for the ‘fetters” forged by 
contemporary lawr—to remove all permanest checks on the free 
individual, to make marriage freely discluble, to prevent legal 
cbligations from tying the bands of future ages, to limit teata- 
mentary dispositions—he directs his ardour sgainst ‘the societies 
which are generally called by the name of mora, as distinct from 
physical, persons (s70}. Hee argues that all moral penions have, at 
the very ear, che same disadvantages 23 wills and testaments, They 
always involve a unity which is independent of the rom of their 
armbcn aod which continues over a lang period of years. It is 
‘roe that many of the disadvantages which they produce in 
Germany are only the result of their posesting exelusve privileges, 
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‘which are not inherently connected with then, but ia virte of 
which they often become, in effect, “political bodies’. Bat apart 
‘fom such added privilege, and considered oaly in themselect, 
‘they being in theis train a coesiderable mucaber of inconveniences. 
And yet their disadvantages ooly arse whre ther contivedon, 
coz all the menbess fo we de cmon reoures is 8 way 
they do not with, or wiaca, by requiring ‘realy forees 
the majority to obey the mince. Otherwite “toe and sh 
socasions are the surest means of fotrcing and advanciog human 
Ocvelopment’. The best course would be that the State should 
timply enact ‘that any moral person, oF society, should only be 

fc at a uaion of ite members for the time being, 20 that 
‘nothing should hinder them from deciding at their discretion, by 
‘a majority of votes, on the une to be made of common powers and 
common resources". Such am enactment, however, must Dot be 
allowed to involve—what has often bappened where the clergy are 
coucernod—that the members are tursed into mere tool.* As for 
the legal regulation of all wach unions—the pricciples of tsta- 
meatary dispastions and contract are adequate (171), 








TL. Gaovrs azove rae Stare 
uteretioal soiey and fortis 

‘The contradictions we find at work in the saturallaw theory of 
corporate bates ave refered i i weatment of superSate 

oups. 

‘The problem of the extent, and the nature, of international 
vociety etl continued to be met by a variety af volutions. Ifthe 
state of matuce were conceived a8 an absolutely nonaocial state; 
and if, again, interational aw were regarded as simply che Law 
of Nature sill continuing to prevail between States because they 
‘were peserce marcles who still costinved to remain in x natural 
rate of Eberty and equality—then the logical revult was a total 
‘ejection of any idea ofa general ‘society of States’. For a time it 
appeared asi owing to the prestige of Pufendor, 2 view of this 
tart would actually hold the fel (x72). In the long rus, however, 
the opposite theory triumphed. Asvuining [oot an original no: 


1 oun i given Sere, by wm enacment ofthe Sete 1 Hat fit, 9 
‘ersrinefewy it poy (vem tone to time, wit beng rere by the 
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took of pardeainr poly, at secure groupe Lave olen Sooe- 


aa 


196 Ginrke's Teas 
social condition, but] an original community of all mankind, 
thinkers argued thatthe state of mature which continued to prevail 
among States must neceserly be a state of natural society. Even 
when they cade the solitary individual their starting-point, they 
‘ould stil attain the same rexult. They could proceed to add, 10 
their postulate of the solitary individual the idea that the creation 
‘of a social condition was none the less to be regarded as a stage in 
the development of Natural Law; and they could then argue that 
Natural Law [in the course ofits development] dictated, ovat any 
ate postulated, a society of Nations. With Ua conclusion there 
‘generally went hand in hand the recognition of a body of positive 
{aternational law, which was teld 10 be dve to a farther develop 
rent of ‘natural” international lave, among the society of Nations, 
Ahroogh x proces af express or tacit consent. The conception of 
‘univernal society of States was succesfully vindicated by Mevit 
byLeibmi, and by other oppowents ofthe theory of Pufendonf{179): 
it was alto maintained by Thomasius(s74); and it was finally 
reatored® in its integrity by Wolf and bis wuccewors(v75). With 
the ald of the natural-law category of site sequel, an attempt 
‘was made to qualify the nature of this international society by 
adding dhe iden thas the original liberty and quality of all 
‘the sovercign feramar morales vemained iatact, noewithatanding the 
existence of a "social" obligation(176). On the other band we alse 
find Wolf, and other writers, reviving the iden of a citlas maxima, 
and holding that every State, in its capacity of a citizen of this 
eat Cy, was mbject toa ral grouper 

‘The existence of particular societies of States [or federations] 
‘was also recognized by al the writes on Natural Law. (It is crue 
‘that the idea of areal federation found Little fnvous.] After Pufen- 
ilorf had once rejected the notion of a “compocte State", in the 
form in which ic had been developed on the basi of the postive 
Jaw of the Holy Roman Etopire, it becaroe the othodax, and we 
may almost say the unquestioned, view in the School of Natural 
Law that a State which stood above other States was an impossi= 
bility(126). [But other and lower forms of federation were allowed. 
to be pomible-} Not only was t admitted that relations of partcer- 
thip between diferent States might eventually grow out of simple 
alliances(v70}; a distinction also began to be drawn between 
fuera rnglsie, ox mere leagues, and Fystonale cater which baat 

+ Gite inking of he metal view of a gl ‘heme ia when 
beapeals bere of retonng andy w fev Som be, Saran 
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the effect of permanendly uniting 2 murzber of State in a single 
corp. These "eysema of States” were then farther divided into 
“anions? and ‘confederations’. The term ‘union’, in itz orginal 
connotation, was confined to & personal union(r80}; but the con- 
‘eption began to gain ground of a real unio, under which some 
two of more State, in addition t> baving a common Heal, haa 
‘alo pooled their rights of soveceignty(181). ‘Confederations’, oF 
corpora cnfordratoren, were interpreted as being Leagues of States 
(Steatnbinds) ix which the sovereigaty of the several States re 

rained intact, and was only ‘exercised? in comvaoa, and thet, 
riorcover, only toa linied extent—with the result tat, sboug the 
‘whole might appear to be a State, it uever really was v0 (18), 
.Puleadorf applied this line of interpretation rigoroully, and ab- 
solutey refured to adrait the validity of majority-decsions in any 
form of confedcration(s8s), But bese were cuany who took & 
differen line. Though they accepted the nstural-law conception 
of the sacelar angus: ax applicable to confederations, they Were 
‘one the len prepared to admit that a confederation possessed yome. 

cial authority’ of ita ows; and while they differed about the 
‘extent of that authority, the general result of their views was to 
render possible some approach to the ful federal form of State 
(Bundestei) (104), Nor was this all. only they cast a glance at 
the Holy Roman Empire, thinkers had to confess that at any rate 
in sctual Uf, if 20 in cheory, dhere were intermediate formations 
to be found, which lay mid-way eewees the federal Focm of State 
and the unitary State with autonoreous provinces; mor could even. 
f Pufendodt abolish thote intermediate formations by declaring 
‘heas ‘monttrous’ and ‘imregular"*(:85). In ouch cases, just as i 
the analogous case of the theory of the mixed constinition, the 
irregular forms gradually came to be teated as jusifible ex- 
ceptions from the rele(:8). 

Finally, the conception of the federal State was again admitted 
to a regular place in orthodox natural-taw theory” Leibniz(:87) 
ane) Montexquicu(i88) had already defeadad it to some extent? 
[Nettelblad restared it flly o ts paction(v8s). He made adefinite 











* Giese point tht thinker wrest ely Bcd ogo beyond Pafenae 
atgory of the cocoon, aod to make ap approsch to te fleraion 
[ropes bat thy were ang fred io steagae he fore eieace fa res of 
State which war wancthing more tha « fodetion though samodng ow Gi 
a decrseraid airy Sma Tai interme fra wae hr Holy Reman, 
‘Rapin exe down to 1805. 


18g Gierke's Text 
Getinction between all unions, or systems, and the reipeblion 
‘eqperite proper, in which both the whole and the part were 
Suates(igo); and be found it pouible, on this point as oa so many 
‘others, to elicit principles from Natural Law which were curiouly 
‘and admirably in accordance with the actual positive Jaw of 
Germanyiis:). 


UL. Groves wirmn rae State 
The Charch 


‘Wheo we ture to conceptions of the Church and its relations tothe 
State, we find the watural-law theory af society exerting an oves- 
‘whelming infuence, and beingiog under it spel, to an ever in 
creating degree, the whole of the literature of ecclesiastical law, 
‘The naturablaw theory ofthe Church may thus be appropriately 
treated, not as a separate theme, but in its with the 
positivelaw doctrine fof churches and their rights] to be found 
ecclesiastical law (gn) 

(The section which was to have dealt with the maturablaw 
theory ofthe Church after 160, and which would thus have comt- 
pleted the sketch given ix §4, 1, was never published) 
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‘och muller area and a far unailer population. That isthe rea! reason 
shy Geroan propaganda was ineficuve carng the War. Even we 

ad posened sue adrian, and a grater poche! gt fr 





ternal policcal eruggks. Ie supple ting catchwords to those who 
ak wolatcrpe: ne Sioa ct alan preesea seg, severe 
the dierent clase and imecesoin ie nation 9 a conceal raral and 
{heoretcal principles; who deze to tandorm the cashes of itera 
‘which haveraen fromm purely natural causes into 8 ts 
ind ope, in that way, bo peodce ecete end fundameatal divisocs, 
‘The designation of "weavert” has thus come 10 be applied (at it 
Rumia) @ all movement in favour of democracy, ot pacitim, or 
‘ational selfletermination, ora League of Nations, or the attainment of 
roa emcee orp 
German’ wey of thought, with is hisiricat aad organic 
hari. Tha py ech eral ont renppeatig in he 
‘and ‘sternal fora: and itis applied by the wey sacar rears which ee 
wed he ropa ofthe Eee Wa. Te mary whieh 
0 ‘ions aze being imported to-day into our rast. 
"The fundamental diffrence berween the two worlds of chought it 
‘hus lear enough in actual fac. Tris something which can everywhere 
be Sete ‘But what isthe origin of the diference? What ix the genuine 
‘eneace of the thought of wesiera Burope, and what inthe ewence, in 
‘Gryradsinction ot the German chee of hog? In anew 
‘patos, we ae ought up agit the conceptions of Nat 
Ew Sea unary, wt foe sou of rogran ow aed at Oe 
“eoleteeoelny af bots cascgponss star te ely one 
‘ected with all the fvndamenca! ideo of the general culture and the 
‘religious life of Eszope. Their original roos go far deeper than the 
Fevoludonary 2eal of raodcrn times: dhey run sown into te spiritual 
evelopraest of rome thousands of years thou they have been made 


very 
‘tne we adopt towards Sse conceptions Getzrmines the paring 
‘ofthe way In Germamy we are 
Sande vance coer ee econ prc the 
tera "Nacural Law’ aod "Hunan", by which the divergence bas 
Jar been mggened at ou ale i atred, om the othr se, by 
‘minaderandiog aod misorespreation of or idea, which i if y= 
thing ul tave rare. We mat tbereore go deeper into Ge arth 
the counc of our argussent; and Sev af al we cout explain the ign. 
(azer utmbed ig verera Europe to Gir terms ‘Natural Lay and 
‘Hlumaiiy’ which bnwe eow beczoe azn! incomprebeable ia Gee 
zany, and tnve lat aiogetber tei rig! Lie ad ean. 
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Tris euendal to zemember, in dealing with these terms, that we are 
dealing wih something more tan merely moders, oF tuerely Wes 
Epropean, conceptions, We are (ace va fae with ideas which atc both 
‘of great antiquity (hey go back 0 clasical and Christan thought) and 
fof genceal European scope; ideas which are the basis of our European. 
Philoeophy of huey aad ethics; ideas wick have boen clave Com 
‘ected, for Uuownds of year, with theology and hmanian. Resa 
Dering the age and range of these Mean, we can understand the in- 
‘Bumcrable applications and modiBcations wich they have undergone, 
and the farveachiog peactcal effec which they bave produced. 
German conceptions, in comparison, arc new and taoderay they arc 
inchoate —uncarroberated by the procem of world Matory—~undigested 
in theory. The force ofcongarvatin and the wesghrof sumbers are boos 
‘On the ude of dhe waditin of western Europe, Ths may seem paras 
<daniai, al the more as German thought profane 19 be emertally pro- 
(rasive, democratic and favournble to Ue cause of revolution. But i 
5 just this paradox which we have to manter and understand. 

In the fst place, the contrast of "conservative’ and “evolutionary” 
‘one which has te be bacished Eom the whale problem, Tt has ooly 
‘comme into existence asthe result of very reoeat complications; it in only 
Jn Germ thought that ite regarded as fundamental; and dhe reason 
why we take that view St that the madem cemacratic movement 
‘whieh lowa inevitably from the increase of population and the educa 
don ofthe masecs—has only just ben to aseet self among wand Nad 
done 10 in a perce of revolutions. In iowa nature, and apart fom 
these temporary conditions, democracy may well asumbe 9 coneervaLve 
orm. American derancracy, ia i political and social aspect, 120d 
eu jn th cin omervai rent opin me ae 
‘and divine coauaands of aoralcy and of awe. The samme is aso eve, it 














toa lest extent, of English democracy ax it has developed since 1842; it 

shows, at we all nom, a fundamentally conservative character. Eves 

the French regard the glory of this Revolusion asthe Boal victary of 

the eternal aioral order of raankind, aod worship it as a vempitemal 

dogma which is the salvation ofall Ruranity. The real revolutionary 
ae ; 
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‘och in dhe sphire of se Sate amd im thar of Sociery at large, the 
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“oxqanic’ ideal of = group caind (Gewingeit}—on ideal half aesthetic 
‘and half religious, but insanct throughout with a spirit of antibourgeois 
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Lave ana the ides of »comman Humanity bed on te rsooal and 
‘eligi wsity ofall mankind’> {tis whi tendency tat comeanty o- 
gear th at hare of Gu yn gle 
fal has. Te tenieocy wis al of prncocal imporance 
Says and rally decries ke plcy of Calc, 


The commen Europe ration of Net! Les 
‘The ideas from wich our argument starts are the ideas of 4 Law of 
‘Natur, of Hamaniy, and of Progres. They area eich ace covly 
Connected with one anode, alte inthe coramon vaditon of Earepe 
St large and inthe scheroe 6 though peculiar to western Burope; but 
Sf tigen bh a of open whch by parla 
{ind has ben eapecally labore im comertaon wth modern 
Dipin of is geaeral phlowphy i 10 be und fo the ner pened of 
aaa aniqusty—in te Stone tory of Greece and Roane, ad pec 
Ally of Rome; i Cicero and in cert elements of Roxaan Lew; ed 
finaly, and above all. in dhe comabizatonof te incor with Garstat 
to form the Christian siz of Natural Law. The fundamental 
conception that ofthe dignity ofthe common cement of human 
etn appear er un; and icone ry 
{gee back to Goat of a “common law, pervading al mature and the 
Sqrees ou inengy te come sage ead age 
Te y in tbe sacoraive ea 
‘Thera navare of man ured tobe the divine Reason opera 
in ‘him, with ta tveregncy over the senses and fection, 
Ceneliiona are drei derived fox: dhs ecumpsian, 1 explains the 
sialic he nbd ae, ed he Sty wh be dei at 
eau shoul be snowed we de Nach a oy 
the Divine Law. Ags, ‘he funda a ll human 
inaeong, which du bug vey eal te Lt aaa, 
‘moral prineptx. Finally, furasbes We ieal of ange ear 
Yon ot sciry ofall mankind: 

"The genera! Background of thee ideat ia Phe, which fiat in 
Rae, Sn then, an above all, 2 Cartiniy, panes to Them ant 
4 belie in an overruling Providence. The whove em af ought it 
jimocent of any revlutonary intention; Iti imme, none the ky & 
tale cao of cpl elo wna a Ts 

in de golden age, can ware wh erty, equality, Entra. 
‘The alton vince ree of haan afetions so pawns ied 16 
struggle and wlfwecing. But that elPsame Reuna which esouee 
Se iy of indi mainte tl in hee of hse cme 
Sequoness ad created the necswery cans Sor ‘bez 
Icon, authority end property. Tha rent once achiev, t now be: 
comes the ideal of Nataral Lave achieve a rational organ af all 
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‘those means which shall be compatible with the satural right dhat 
belong to che dignity of man. This acs the idea of « couepoli, oF 
workt Sete, in which all men aze = one, and which is best onganiaed 
{3 a monarchy, because tnonarchy is De reSecton ane mirror of the 
‘vnc government ofthe wold. 

“he woke of thar of ta was adopted by Chin a4 
secemary supplement oe "e ia own otber-worily aad 
‘schatnlogical eis, which stood helplew before the practical probleant 
oF actual society. The Chvinian doctrine of inert tin made the 
‘tem ell more conscrvative in character: made the mean of ro- 

Sve aw appear to be far eae sacrosanct, Ard 
En avec’ Wiue fasure in 22 dun commer, antares 
were abo avtenaated, The reals of Natural Law was overthadowed 
{td dacsinaed by the Kingdom of God or the Church; and in Dis 
‘way, and on the amumprios that nacare sould never be free fama the 
{int of sn, dhe nacacaliaw peincipes of autooomy and ravonal sel 
realmtion were kept widhin Sefinite Linia and prevented from xing 
{oo fr, 

Toi i combianion of Sic nay wth sina dn ro 
‘tema ya and Camm e By,h reiny e 

poe 1 jursprudence, 
polidea! theory, the polis ad the Ninoy ofthe Middle Age. We 
tity eine Bot enn of weir ny oi was ed 
the institution of different corporate Eatatc) led We Christan 
fier Fp iy ten ch ery oe eras cine 
oe nto unequal para, aoc ona 
tf eviaion of labour which signed diferent functions to eat.” 
{is theory could, with he help of Aristo, be treed at a necesary 
consequence of the order of matur, and tru be iaterprened 49 part of 
the esenor of natural edhics and natural law and by ise, and under 

‘cover, the purely indivualiase ideas of Natural Law sil survived 
fm ther fall vigour, Nor did hey only survive im theory: they alto 
assected chemaelves sedvely. in all sera of radical revals argong he 
Various ‘ct until Vey Culminated in Ockbam's theory of dhe State 
{tthe Jeauit views on the right of revahison, There ae always WD 
‘xparate inspirations —the organic and the individualatic—n the 
‘uur social theories ofthe Middle Ages; and bowever cisely hey 












Le, the thee Exaten of ceey, obi, and commons wee held 16 form 
«body polite ce pole eegaaiem, whlch narted fous the piniple othe 
Inequality ofthe diffrent pars ed of ce coneizalleg dif wad wayonl 
function othe como ico be organi. 

"f Aclnatle’s they af eweris emaes Gat ite narurlly Yaw ar the 
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say be connec in seo, It abaya Quin which of he 0 
‘el seve come the ot. 
Te wat on ve ba of tis Crnan tan of Natural Law dat cere 
evloped te seer ad atari of Natal Law which we nd 
So the wags of Bodin, Grin Hb, Pulendor, Albus snd 
tmany lofts tinker objec wea perp t explain the ab 
JeHlLat govermmens which tad om proton bythe mowemeet of 
teen, And party (xv later wage) jay the emancipation of the 
ive foc och porerwmens, cod to rovel w the extcoa of at 
follies apoa that bas The dole tape of Natal Law stl 
eninted. Ox the one hand, it was argued tat the very nature ou 
EEmumunity nevably fvolved Rule asd Sovercipry, wad iat 
swan erceunry fora poet io ot which cou fatroluce order among 
ind menlcced it was even aguod that the right of the people 
intr ay ra mc a rein Fen 
arguments were wyperted by thaogial doctrine about the ight 
"Ge powers that be’ and the sign of Providence” On the ober hand, 
the movers oppor to stam aught cantor and counensace 
Inideas of aheren and inderscebaman right which were bed 
si nly epanedrk  be Uno eae of 
ns roc a ee many new movement of thought natural 
‘unde themmlvn The Hama evel of aia earng nd 
the new growth of atomnial marl since, provid a vary of new 
‘dea and methods But the oid tecsnology, and the old basi dey, 
1H persined: and soch new movements appeared are aio e=- 
thet abe fund onthe radical aed progres sles which 
fad trancended te natura ight of allot in vor of popula 
‘bd radleal doce ofthe matali of mas, and wich cen 
proc of ino, tb called the Schon of Natal Law prea 
Flere the doce ofinerd vis bao rumbled away: and th lace bas 
tren tien fy convinced in regard human eau and 
‘amon and a bebe Gayle thesaehes, zen wil fl the ed 
‘thls atu inset heen, a wl she cney problem, 
fatally bythe standard of wy. The daimteration of he Church 
{nen separ chorea sad een, coped wid ase wit of regu 
{ndvthualio, removes the contd of pic Lt by the Churchy wd 
ios im Gtands fr freom of camcione and the separation 
(Church and Ste. The paar scons being Sato che common stock 
the analogy of their own Rundament stnsim and ofthe natura 
‘utban lata by whic atoms ar rgd. Hall ac way te idea 
Fa seay vig Progen, and te ideal ofa ronal witdeelp- 
feat of Sosy and the Stic, ae evcived fom tie odd and pre 
‘Drninandy conservative Natal Law of the Gaur, 











208 Appendices 
a. The tad of aaa! Law in wees Eerpe since 1705 
Secular and progrenive at it may be, this new Natural Law still a= 
(ibues, ove the le, to find its asi in God's ordinance, Tt cleely 
‘oanccted with ratacalistie deology: i an even be the aly of Calvi 
Sm inthe xtreme fra of that goctrice. With alli est for progres, 
the heary sll remains moderaic: i iain a comervaive and bour 

‘of Rouen, where he idea of 
Tevolutonary spplicetion, i has all & 
profoundly religiovs ba; and indoed-—aa a force impaling men jn 
the directon of politcal inieations which are sizplc clear and aware 
<\t‘a sharply concrasted with the wo-called “program of cviustion”, 
‘Not unal te daye of tre French Revolution do we find the idea of 
[Natural Law dirceted along the line of pre and radical Progra, aoe 
[Proning towards the goal of atsture popular Sovereignty wahin the 
trea of'a great modern State: and the French Revolution, fr that ery 
‘raven, war a break with the Church aod we whale ofthe past. To 
the Atgl-Suxn were ew iden of Narra Law it ewe 
fr pernonal liberty, the fre choice of ruery, and the pe 
ight of coocralling the conde of fairs by he ruler they have chon: 
ln Prance, is proclazation of the Geary of direct e-government, 
the principle of political equality, and the pardeipation ofall is mare 
Beer he coma of he Sse dep in a ee invalid de 
betwee ‘proper anc system wihich 
ey Uber recta eect) eet lage 
fad a addition to i, the practical "of this new natura-iew 
Hea of Humaaty hes in the course of ie, great morales 
‘fother antinomses and problema, which have st only gradually led 
the original ardour of is adhererc, bot also male any theoretical 
exposition of the idea to-day exceedingly dificult coroplicaved and 
telFeontradicrry. The diffeuity can be toed i the dacreet and 
{uiedy ekaiae exposition of James Hryce, a widely travelled bverver 
Sqully veri in theory and affair. "He is coracious throughout his 
book (Madera Denacace) Cra hei deeribing the main paliveal focees 
behind  developiaent extending over a century and a hal and covering 
hegreater part ofthe wold, ass uScid ax Atseraia and New Zealand 
‘This the ground of his eoaSéence x the type of governarenc he Ge- 
‘xtibes and inthe permancace ofthe (ype. On tbeetizer hand, the jurist 
TSE, is his Founda of Sear, bev het the modern idea of 
‘Parliamentary deavecracy iia va of calap; but what he is really 
tucking in hat de he rs of Oo ata chery eae 
solutama, and Be is attacking them in the cauwe of « higher Humanity 
td real Progress 
‘In pile of what has been sai about its anioamies and iu problems, 
this geoeral body of ought remains something in tbe nature of @ 
cooniseat whol; and ifit i challenged in f fundamen principio, 
“JA Proewocat Plies Science Leodan Schoiet Eases. 
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or has t fice an oppeion which mena it play, it can be 
falled gether nse or out to mcct te change, The vention 
desi hwhich appearet i= Penivien ha sade no ceva change a 
ature Paitinw in the lst reso are equally ammo toe 
Unity of earknd, ad tay equally de fo omarion onthe bans 
st iw wih oe Tso bana igh 
0d his chums fo hoppioee Secikien foe ir weno Europe, 
welling o dren a Scoand inthe teinlogy of Nara Law and 
HisiniyIaiy ert the domes fir goa uly sad 
Tbety i te ereconis meres and tt expeco Gre onrunimaton 
whic lagu andthe Coming ef an ial cooditon fal mankind, 
om the operon ef te genta laws ofthe ender of te word. We 
wend not be asonohed, there, to End tht hs rate of est, in 
Pi ctl inpercos, ad sonetaaming In Sn, le 
common fon it tie hour af weed agtrat German deloy,o 
Gaeit oul eek, tome te oFGerman babar te 
‘enthuse nnincs oll who Beloed in univer ends comic (0 
Sittmankind-io Humanity, Ue cae of Navara Lav, and the oral 
‘es of Nature Paciom, anda Boel in 2 Langue of Nations, wich 
very naturally came to be ued in te own interes by thea who west 
‘riginaly pelnd towards them by ther pene comictons re 
tentoncin whch ready ognate inti gnc 
{bey can be viewed a1 he Seren of Gob, of Nate of Humaciy. 
‘Another realy which flows as rally, 9 gpl of Uberey which 
‘ol bing eave and ecard people, wet wt the oom 
onaent ner a ségime of eilitertinars tad velegprernset, and 
whith cea to canary by reward and panstzene, Ose mainenance of 
that gine. Ie was Sly te ster dey that a juige of the Supreme 
‘Court of the United States, C. EB. Hughes, delivered a oourse of lectures 
to studens, deveribing Gemoracy asthe form of conttuton wich, 
‘fitwar the cunt effele and fire te genet smoeal demands 
fn itn members, was yt the frm sini by God, by Nature aod by 
Hlumasiy” in'hi troduction to the German trnaition of the 
leetnen, J. Hilt former Acarican ambaaar ie Br, maken he 
‘Saraccrike rea, atthe lacarer never mbentone ‘he een 
rem on which hi Ieures age baadthe satura and divine 
ciation of teri man spycam al 























$4: The drier of Gon taght snc te Reneatic Mevamant 
"The intelloctual chought of Germany originally shared in this general 
\jitem of eas, or at any rate it shared in the Conception of x Christan 
[Law of Nasure which was the basis of te stem. T: goes wiht saying 

Lan the peaplas of westers Europe, who Be convictions about a Lew of 
[Navare and Humanity, were uopeled by thee evicting toward belief 
1s Langue of Naicos sad « gaepe of Pei and they nararaly twod that 
‘elle ned gaxpe to mepot toes wa mie be War (he arse wt"), 
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(atthe Germany ofthe Midie Age was no lo dominated by the ea 
Gham La of Nature than te ext of weer Barope, eo eves 
fost the ten ofthat Law il pest be any of German Cmte 
‘a Luter, to, and the side and ordudae orm of Protein 
{Bcnlly,shared is inbersanee; tat an cxaom cf ghass on orga 
suber of ced by Sars devlopreng an th 
Pr Ricco ons. and tm, 
It'ecry,legtimine by Prordenct—iovened Later doctrine with 
peeular apf pure omer, wes she eu ees 
tion af Church and Stace in che Letheran stra served wo sergtsea, 
‘The re wan that fr practcal paspoucy the natarabiaw eat of 
western Exsope ony afeted Germany the salyatcounted for of 
‘tilghteneddempotims and ven the theaecalprotagonina of Ost 
weauch at Wolland Kang x principles wi coniderble 
‘crvutions ~escronios is hvour ofthe acau eaonalenronment 
wih impinges spon tone rade subjects them 10 
inl proces SPeeaisercn 
‘The pecalasity of Germae ought, inthe frm in now 
diye uch phased, boo aide and cute Germs, 
Fim vl fom hc Romani Mere ch pi 
A devehopment  prgrans a etm, of che canal aio ar 
{rool spe rapes oe ge =e 
2 revolution tgaint the eperaby Sager an 
ft s wuivaaalequaliarton ct’ «revlon, abowe al gait 
fbf ‘sechanical tit of sence In wescr 
rite = conespdaa of Natural iw which sought to blend 
‘mocaiy, asus tne bare tancon Of x univer and 
ua uasityConfened wis he eropon of west Earpean Meas 
Bacal and eer roy whe ey wee 
‘amanda pursued sn increas secon rend 
Sf development ia the opponte drecuon of  camervave revolution 
Jn the spurt of the coutemplaive and Se sais the Romanscss 
Proceed behind the ich variety of scaal kw th award Soren by 
‘wks 1 wan owed and aught" caconrage the play of thowe fret 
‘Rady evement wari ih nie of eu aoa 
finictres ofthe ereave human Mind. From thin pint of 
‘sancdin ou crortes fe camry wit sore ssioun at & 
tun, with the Geog and scenic mens in tat tadion 
wich magpie the en of Neoral Law, bat rather wid yaa! and 
Fea enn whch wee ent fe om snus oa 
"The daught of Romasiican a deo tothe pete, 
Sia fat ray occ vcrareyoe, 
Eally organic: planes and woperpenceal crete orem wich 
id om Glee, ou ofthe mata of parca indisisas, 9 
tual Whole, and en the basi of that Whote proceed fom te 10 
* fa the arian of Romantica os bck o he Gras i, 
snd fe od Fem py of he Voboge wat nape Wagar 























‘Trocltsch om Naseral Lave aad Humanity am 
lime™ to create the particular potical and social scattutions which 
‘embody snd incarnate fag 

"Here we touch the emenct of the peculiar orm which German Ro- 
‘mandician usumed. Weer such aa Wordsworth] and Byron, VINGe 
Bower en te orear 





te 
pic, when cpus 
So Sf communi (2) Tse bab of Realty war eyardod acon: 
Ying, not fo ater and socal ato ona Roig of equality with 
on tote or in wiv wn o ai by whieh age aot wee 
fombined, but ia penonaltes conmantly moving Yo diffrent space 
Jor, an in plastic foro conmfacily at work cx 8 procem of ine 











et sexe wert in wack 
poke rf the Li brocen (6) The bao he whe sce of 
puritan are waned “f'n a copys which Sassi orp 
Souast wo Ge pambetm ofthe Seach with its moniale tend, 1B 
Sateen fear ih mera wali. tw rer of 
‘contrac 0 Christian Thiam, and ago fo atoraliie Dei, Here we 
‘italy couse upon te fan and deepest iternce between Germany 
snd wenn Basopey end is a dilcacce which pepe gos back et 
ina the dyn of Mister Lebar and Lets 
“The geveral res of eas we have jst decribed was developed by 
cur catical pllsopbers and tear contporsria “Heydar the 
Wlbrcl School ad i wigceres en ery aie wn pln 
sop of ai, honor, chia, ‘eligion and polite." Its 
12'r philowophy’ of polis, im pardeulr, that i tuerer has been 
{Beppu deepen ces wiochicharbped proce 1 When 
fopredace. (1) When 
the Sue becomes the ecbediment and exprestion of a pardcular 
al word ati xia at given time, the ance and av ft esos 
Shoal rode ef suerte trou he pcala openiot is 
* of suber he 
‘premio ar a given endian ‘by te Greunstances of dat 
‘ike—of a word ties co rong il 
an exeraal aed leu for, ocala fa 
eval dandutontt tc Hea e's wisenal Nayrl Lae:ted betes 
ferch Nasal Law dissppears bon cocpleey in Germasy. Law tom, 
lik otter things, becomes torrthing perscuar and pautive, whict 
‘only belougs to a given time and period. (2) Not. ly 9b ‘but morality, 
(roper—ceralty inthe arctic ofc word—becanes altgether 
ihn he ner wen owe parclar spinal sabntance The 
‘poral code in datngusied not only rm Ue rea of Lam, bat alo 
‘om the demands snd requivancets of social well-being, ‘This come 
tepiicn served ar event w de eocibinaan of ae, tocaliy and 
total walr being which wae prevalent in weatera Rarope and thi, 
{Raced wen bath through tie Middle Ages so Suicnts Temnade aw 
something whic lay out the bounds of tray (3) is nition, 
ower, this Gevlopment, tere was al another, which was 1S 
In othe wor twas oot, ser al, Recast nd Hegel wtih it 
Evid Gemma Ses the West was be syria (2. 1900, 
Sed he poopy of Latte (700 wb mre ud ie of 
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converse, This demecalved Law was associated, in virtse and in soa 
of « basic philophy of Punches, wit ce dea of «mina 
ob divine eaceor lace fs the commmuiey.* This meznt a eicae 
tion of the schusl particular Stairs and ‘his deifeation not only 
cluded the pouibiley of amy revolutionary impslse, or indeed of any 
Ihuman inioudve wich wat merely a euer ef “pereonal accident 
{it ltimataly resulted in the mynucal elevation of Every State, even tHe 
State which was actually 3 tmperct as it could be, to tie penton 
ofa sort of deity. (4) The whole of tis ine of argument wmuszed the 
nequallty of foividuas; ad eh even fit didnot real in 
itetndldul being Coie 2 & mer, or ave oh stnomy, 
Involved at any rate the necenity ofa system of socal grade, social 








Deriment. Tt was ony a hatdél of the gre men who belonged to tie 
age of the War of Liberation that could work and think io these tere, 
‘There came, after 1815, « retara of te old enlightened despotism; and 
fee want of beer abject at Sopot wat mie eet of he 
ew systems of ideas. The rejlt was 2 certain narrowing and hardening 
of the rtem, Then there arene the necessity, bere anything else could 








heey of ‘genes’, proceding tzvugh 
apes or degre to foes the Hen Of = meal Sage in plained 
‘Trvcluch!s Silt dr craic Kec, Fp. 270736 


au Appendioas 
‘ie dane, of conning from the raources of he German spirit and of 
German cana a new ad united Germany: there cane contact ad 
struggle with a new wave of west Boropean thought: there cate O® 
‘Galltbeament ofthe old bekct in eprtnal laren afer che calape of 
the revoucion of es there came ulmete’y, the reabem ofthe Bir 
‘Sarkian epoch, engaged in raggle with ase af opie, andeciong 
{wet fom thar sruggie the reatantion of polal nity. The rent 
‘fall tne faegors was te conversom of the original steals to 
ern reanm. Its uc thatthe fandaccental deat of Ronnie atl 
‘continued to be held; nor was there any rotor to te Law of Nature 
Sind the eas with which ices alld. But the conception of weal, 
‘funique Naconal Mind tare into Seling of contempt for the den 
‘ot Univeral lunacy the old "Totrcrton of te Sate be- 
‘Svaes 1 blind worship of sacrw andl power the Roeaantic Reveluton 
‘Saks Ineo a complacent contentment wich things as they are. From the 
laos of the parla low and right ofa given tine, men procecd 10 8 
ser ras cept a i Seriya art 
Tconvencn, pamey inte moral sepa: 

‘ape ewe Gs ed wear pea aan 

‘ds merely in the same cule of which 
‘inpantcvepecere, Cneght inom abacure weer of mote, Dioght 
{ured rain he deen Sf Darina, plophy whieh, 
‘Gtorted from the ideas of is author, wen playing havoe wih politcal 
land moral deat n western Europe ab wel aah Ceram Heneenth 
the policeal thought of Gerasay marted bya curfous dual, which 
‘aot but imprea every figs observer Lock at o0¢ offs ide, ad 
Jos wilt abundance of rennin of Remain ad hoy tel 
Tool a the other, nd you wil ac realism which goes othe verge 
cf cyricim and of utter imatference tall eas aod il morality; bat 
‘what you wil so above all nam inclination emake xa artonuhing 
‘Combination ofthe mo ckanene—in a word to bral emance, an 
to romantiche eynician. One expecially dangerous mechod fot the 
imaling of such combicaions wat ofered by the later pase of the 
teaching ef Nicurche. In hazel, Nietache was cwentally and 
‘horoughiysympatits wid the very rend of development ts Geman 
thought of which we have already opohen; bat hv Peeliar combination 
‘of romangcim and arralara (2d none the Soa to his ending the 
ipilinee ofa Sse poet dicdon to id the sod confusion into which 
tha trend was Sling. By Ue side of Nictache we many also place the 
‘ot Martin, Sac a chld af Oe romantic plulaophy of 
bata child which atempied fo banish Ge pial apd seal 
<lemenia in ts parent, and largely borrowed im owt ethics (oo Br 28 
fuck an clement can be attributed te i a all) from the revolationacy 
Aheory of Natural Law carrent in westera Europe” Bimaarchy Nicuache 
‘and Marathon are the Csee who, sir flea wey, have atone 
‘Erte and dinipaied the mavezsent of the ideas of romasticiim. 
‘Fendamentaly, Bowers, the seam ssl eres it i all Sowing 
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Fiver: and today we cam bear once mare the great murmur ofitewaters 
‘everyuhere, 
$6. Qualifestion of te erent ben Geman thaght 
‘and te thai of mest Ene 
‘The dierences berween Germany and westem Europe are now clear 
geod Hnelie,"Re i nyo pry hei! and ene 
focmulation that they appear to be v0 ciexecot. In actual 








i aeverswerigns an poopie are ech more ab a reality 
than they are bouad te appear i Ge light of theories What is oe of 
{he thcoke nema o eal nce of rst devcopient, Here dat 
development hasbeen sketched tnrely ara rater ofthe logical vole 
Aion of principles. In acta! ble, the growth and development of these 
{erie is inevitably coonected with We concrete ewde tnd the ative 





pean hom a trong carne towards 
i whch manic in he al al Oo ver 
rps and ack ne ws produced i 
{ir Oy we pact neem fe geal cree ie 
suokorg tho yf he ae wey, a oe 
Ssh clus iy date oft Sy el rer tan one 
{hing ofthe minds nd the changes which Oey svderweat were Se 
tect jee tare plc cis home 

Mcwcloped in the coune of ret Earopean conica Tek nora 








tiimple matter of eo logical alicrnatives, of whieh one ia adopted here 
the other there, and ether Dien ‘on town bas, ith 
‘the primary purpese of sataing the of coneintency, in order 


a ey my be ped rl en a cogent 
Cette cae anor Hrs ener «Maio of Sysco a 
‘sve canned wi aca isa foe and ctu neds 

and which, beawe Gey are Ua connected with reall, ee generally 

fkfeded no only om gros of teary, bat ao, and ned peasy, 
fn the ground of ce practical efi and advantages This & pln 

‘thick Bryee expleidy mates fa dealing wth the Soought af wera 

Earope: ue the sae fine of arguoest is equally, cr even, more, 











reg, he nig charct othe eae doe of Comaay ed 
= difcultes of political geography wich she as had tn encounter 
‘Paul Jonchirsen in an evabent eaay 00 The Prrelgy of tt Gren 
‘Ste, bas rececly heated ‘as smetbod of approach 

"Nox aut we ge that the of hic we have spon are 
fn the le analy, ea tautcally oxchative thes Dhey appear st fat 
sight assem prt ee fe putonoyof mas and 
‘of penenality both porate Gat eridalstide towards experience 
tol cnditon wich was the product ofthe Age of Ealighicumeat. Tt 





x6 Appendices 
in true that this deat of tbe autanameus percal 
ccammon ingredient in bro diferent rte which 
Smentaly Geren: it ae true Gat eny atzzpe io velop this ideal 
logiealy avoir soe dificlss fa bork. Bat om our present point 
Pewee tat of scking Yonder he parcly Decree 
Sduboration of which the conenat between Germany and Weer 
Europe incapable nd te acral we whieh was made of fx purpose 
of propagands, inthe Great War—we tau forge the. practical 
ofthe contac egiecrtcnseoal condition and 
Uiation ix either ofthe opposing vires. So reguréed, che to yaczns 
<onlont us purely a ira and der we we vangu the ober a 
{code of ethics and a schol of phiksophy. The most definite ormulae 
thon the cearentdutrendation, ae then the methods utempte, with 
{he object of sabilang every sor nati against the opposing i, 


$7. The problem of modern Germany 

Igri tre a 

i ogney oso pedo pov as 
Soom im er woregar say ondeanting vt 
Sera, lens ciety anki ce 
Fee rene eg tn tee 

Sadun tale Cain Seen pd Sse 
inc “ann has hg nd tcp Els 
ere hat Bt se Raat eter eich wml 
So Wren Sata See Sorte ao 
Sei” Rings wea ns ae ges ed reg 
ite nu er neo bpm tet 
seaaeee no ue 
His thas apace? pmesiy ate oe pat te 
‘of his owe nation and ia Ratory, we ought 10 auk, “To what extent are 
Seppe abi by 8S entha e Soren Soman eee 
SEURE STNG Gace meaner 
SL nepal cane de 
Syn, als Ran nol Sr Er Sogn 
BEF Se pt te aa vcopne oh 
Fogel peaks apie re pterege eer 
puetansct-ne tea Gevocgndtin de nee op 
Racial Wane tage oad rytie Ese eT 
ESSE pg te Sac way paren gt 
SESE ASE La aetleatanec 
Fed ot ee weer snd tian 
pies onie ate ters tates 
GLE ak terytie ou de tension: 
‘pig ond een ae 
Sr eatin tins ct 
Se ese nest ia iar crea he 
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teagic hoor of our national desiay and im the stroe of the spzioal 
‘ras which Se impoves upon us.” Our primary concern isnot with 
Dropagandt and apologies fr the worth outde i with order ad 
dha at Rome, azd among onelves. 

$8. Tae ano Astral tie aged 
‘We can only find a station of his probe i we apply to standards 
ofjudgment We aay ak, vt of a, wheter ov hearin actually un6ly 
‘hemmeven by providing a clue coche extaning of Estory; we May ask, 
ln the acond pace, bow they sand related to the Scania deatands 
ch ethic. Let aitempt, so concasion, a give the brick of anrwert 
‘our Fal problem, along each ofthese ines of enquiry. A full anes 
‘an only be given aftr along effort of investigation by our historical 
{fod moral wceacea That is te new labour Ut confront ies the 
dt lal upon us by the opirtual danarbances which the War hat pro 
ced, All chat can here be atexapted i womeinceation of the nisin 
lines an which auch an floret proceed, fever we afc realy to sve 
te grave questions wisch have been rained by the world propaganda 
against un 
‘Pursuing fiat the hsorical lie of enguiry, we may fatty urge that 
German theare, in viete of the very en Ot divinity wich as 
Ineo and uerding ef ny Ty aves oe 
inv 7 . ve taught 
‘world the nature of hiorcal chought dhey have created the historical 
enue, aa speciée and defete Gung. Tit f the advance which they 
‘art on the hisorography of the Age of Enlightenment, and on the 
Inter hisotsan who wrote im the spn of Poxitvinm or blr his, Te 
‘nde lewon which we can leaca from an Eagtsh work, by Gonc, 00 
‘Modern Hiatcigraphy's* ough dhe work doe wot appear fo Kuve 
‘coed any great amount of epmpathy in England. But this sve iden 
‘oCindividualry has abe produced some conseqences which may well 
{ive pase. 15 iy permanent effec it has bee ategedher dsatrous 

















‘was romething greater and broader;t and this texdency bas survived 
{fa wenem Europe toa greater extent than ithas with m. Romantica 
‘elf ke contemporary clasicim, had been ready enough to think 
‘erama of universal hry; but there came a change. The increase of 
specialise research; the abandoousent af the phoopy of hiewory which 
* The selrenc isto Hay end Hires in he Nm Cnty, by G. P. 


Gooch, 1978. 
1 Compare, fir comple, Gibco nod Glchrcit— Te Deine Fal of 
(te Ramon Dope (1770) at Die Ree (0 3. 1855). 
'f Eig. the “clapsc’ of Wincheineat'y werk oe Grek Ar aad Wes 
Pregame fy Home (citer 1770-35). 
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laud ance held sway; the coplcte decachment fom any sort of philo- 

\ephy ina school of racarch which wought the particular, and imsnersed 

lf, cither from part pris or under the weaght of learaing, in Pure 

Letall—all chee causes Carved moet of our hiroriograpiry isto dhe Pathe 

of materalinn ar complete reatvity. 

‘What was needed, in the face of such a developenent, was a return to 

away of ehinking, ‘about iy which was not merely 
Te'wil be one of the grest tks 





‘of te faze to attain such a way of thinking and focling. We may eves. 
‘ay hat thought and feeling af tis manure are always eacatally present 
‘wherever there is an impale towards history, and they ean only be 
repressed by the preanare of specal cireumwtances, But if yoo want 
‘universal history, you mut have some Botan ofthe fare and Wgoal;* 


to'a sity. How ar tht t poubie, and in what scnae ft i 
‘one ofthe great burning questions of the day. The atitude 
{awards hiswory which is merely special, or for that matter merely 
‘contemplative, has to be ranscendod che age of Cio has be range 
to Shee, ance toore, towards the great and universal problems of Wie 
future, The rigour, the width afquipreent, and the devotion ofrscarch 
{nto what hat happened (Gaurrons),} ust be coxbined with dhe will 
that acts and shapes the future, ard ti active will f the historian must 
‘not oaly penetrate into the being of his own particular nation, 1s 
un a i 1. vw ofc ig of ht ston anomie th he 
being ‘development of the whole World. Mere again western 
‘Zurope hus certainly preserved, at any rave azaong wome of it repre- 
scutes a eae qr of wiv vgwar ad practical a 








ist tid owt le pb of aang artiony of 
fre fn our genera regres ur pay a sich greater regard 
the erat work Frcs in polls and ec which dominated he nines 





fecath ecatury, und primary the developments which spr ora 
[Natural Law and de ira of Hauanity. Thee devdopasne wal, nd 
‘must, play Unie part n determining to deal which must under any 
favre ‘of ciilnion; and they will do a0 becaive they are 
inextricably connected with a cerain intellectual maturity, 4 cerain 
slage ia the Socrease of polation, and ceruain religious and philo- 
fophial elements in cur'mocern plane of cabancon. Thy wil also 
Ive a decuive influence on what we achualy ae, at well axon our 
iets ort weal be. The ae mae wrk ate gal 
n acer by our Gesmuan howeragrapiy, or al any rate Wetted 
with an lladiatd actpathy, which seonitinghy coms am cr 
Saperued romain wit «habit of eliace on Praian mtaries 
fore apport fa a8 order A. change opie wih Ayr 
Jecdon ofthe enencr of Geran iden the coiray, x change would 
4 Due ny wey yea No 
Dhabas ign to oped pao ‘ares 
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enya sen my rec at nd 
Beery pogo eet pete 
Seen te lo nae en 
Sagligemramachee taro 
maby hog aati poh joa aa 
Sous Urine bens ae 


Sidednens, sich waa alzveady(raught with serious conequences in that 





Surmthe ie, an och esc W already be ppd the 2 
‘any pein ia wencro Barope toe, whcte fe coment in 
Beith no fund of Marke Sein te sy tne ocaie 
dea We tay even ta vat the bent elemerta of Gctnan Bought ave 
in many respec» clo’ afny with st rica, feast ireted 
‘Pas egar wo poblons orca fe and the caer onions ot 
R ‘© aii andthe deter bunations 
cre robes pe er 








$9. The ne ahi ates raguied 
When we curn to oor second, oF ethical, Loe of enquiry, we have to 
boris by iti ce moreno is wea ad rere, 
I? Ge clanicowomantic pits closely connected with Geran histor- 
‘al thought, ie alio marks an extraordinary advance if we look at is 
taeneral tendency, towards a Bee, personal, and individual ethic * [= 
cr to el te seth fncgeeaon and Saascipaon which nk 
‘an idea of orality aa inspire, we mux read the Edinburgh Reciorial 
‘Adder in which Mil expresed his deaire that something of te spirit 
ff Hluraboldt might fall on the "gentieman’” trained by Puritan and 
Dusioeatt—a muggestion afterwards rejected by Herbert Spencer, at 
sderogatary tothe natural sciences and empirical obvervation. Aa ideal 
such as that of Humboldt is indeed a real ecaancipation, when we vet 
(cover aguaat Seas of mocalicy which are siply thon ofa reigoas 
‘0 of middleciam convention and soci poution, oof bare 
‘and abvtact raticnaliom. The same is ruc af the arganie conception 
(of the community which is connected with such aa ideal. The concep- 
{don that a eamurunity han & unity of Ula, pervading ste different parts, 
which ie directed to the well-being of the whe and determined by dhe 
of the whole, i marely something richer and diore Ii 
‘ethical point af view, Gham any conception of contac 
tended @ secure & comman difusion of prosperity. 


* Teeanae tyre from the conoeption of inivduality (p- 212 epee), and 
‘beau ie palates the es ofthe ucionomny of man undo ermal (p26). 
"TInt Bag Libr ne 5 Mil ces Humbe Spy end Dost 
of Comer, aod alan, 2 aney of ich “ew peas, out of Germany, 
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And it provides as surely, from the sazne ethical point of view, a higher 
incl oomntee tes he opposing ax of Eu, wich eye 
En elt in cope of lal contre of hn banal 


tuperfcaiden, 
"Yet when al is wi, the acal plcnophy of Romazticam has ion 
dee. Te ea which it prepped yet oy sows 

‘ce partcaiar cathe hen & dee dames perone Labliy, 
‘Se repomsblty, the autonacy of Peeoealey—i axe whch ought © 
inne Geen ge very smack gretce promincace than eer seed 
{n Germany, apecily io he ter adoration and pole per 
‘ero af the qc of Remanichm. The esr ofthe Rights of Man 
“Sige whic Are not the gt of the State, but the ideal ponslatea of 
ibe State oat idee of Soir elf allt foras_ite theory which 
‘Snr so cc of he tr, ad sacs 20 many Of he roqlrement 
Sth cue Buropean atinde hat we exnnct afford t nection he 
oncrery, we ont incorporaie Hino our owe nan Toe me MOUS 
‘tthe Binoy of Anoeisbons, x8 poneauing their wn individ unity 
ot Tie, which two now become so portant a factee in our view of 
Socety and the Stee” We mast mot alow Gat view oe peed by 
‘radia und comtou apd nadoral wSbeucem: we tat wot aw 1 
[eave ent of acount other States and peoples and communities Ce 
‘el af an ordered tytn of relons wit them. The wiser hereon 
ofthe parUasient of tan andthe federation of the world” mu inluie 
84 element of wich we hare soko, an mal wet 








there is aw indestructible moral core, which we cannot in it enence 
sj even if we are ify aware, tthe moment of he diiutin 

eh it preacnt and the absne va which iti lable: We may ace the 
dificuies and the abuse cleariy: we say see, with a our rength, 10 
‘overcome them; but what we cannot do, and must not do, ino deny the 


"te ethieal signifieaner, ints connection, 








‘programme can only be achieved by the bout of generations, and 
the gradual formation of a camamon ceive, among out lading 
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thinker, 10 work (oe i realiacion, We are not required 10 
cence the whe af ae ut we hap god oro resoene Bt ceably 
‘four national apiit: we are cay aaked to recover ideas which we have 
‘llowed ourselves to lose, and ts develop aad edapt the thought ef our 
hock m the vawly altered coodiGon of che mater world. AC the 
‘aoment we are wll very fax rom being of one mind in regard 19 the 
‘tmummptious oa which we ought t procend. When ste look at a book 
tack an Spengler's Day of Casati, which is Rondanaemvaly inpired 
by Nieatehe, and reflect on che enormous impremion Which it nas 
smude, we have to adaic Gat the curest is Sawing in the oppaste 
irecton to dhat which bas fustbeen suggested. eis encouraging ten 10 
orale, in thee exiemest orm, all Use dadocions which can be Aras 
from Roaumiic setheticiam and Romaatic ideas of individuality 10 
Ser ec of expen of ume, of pn, of an 
policy of force, of simple cynicimm. ‘Decay? is tadoed 
‘hile lions locally sos bas Et wih och ea ee 
minds men simply eansot exist, or Sight the bare of ube future. Senge 
ler's boek is an absolute confirmation ofthe repcoaches which western 
‘Brope brings against ox: i is nothing Ic than a hauliog down ofthe 
flag of life in the course of man’s perpenual sruggle to keep it ying. 

He who desires to nurvive—and cur mation datz dite 9 vurvive can 
ever go that way. Our duty «out German traditions i n0t to push 
them to an exteme and one-sided conclusion —urendering, ia the 

Drocen, the relative merit of wet and scholatly accuracy which they 
Buaver-tut vo being tem ime new contact wiih al tbe Wren Sve 
Buents in the workd about ux. 

‘But it would alo be an eror, and an ervor in the reverse direction, 
tw believe that soealiv Geary, and the sociale interpretation af history, 
fe on dhe right track. Tt is Gue that the German tory of Socialists, 
{in fo Marsian farm, i 9 cxmbination of elements, Teuntes x theory of 
history which waa formed by Remance philosophy, and which makes 
Iistory a proces of eommant indivilualuadas, with the principles of 
4 deaiocratic and humanitarian counopelitaniam. The fint of dhe: 
elements is responsible for anything which Sociales can offer in the 
vay of ralnd view of hor adele, of pra sugenon 
and carstruetive social power: the second s the souee of the wcle af 
{ts goapel of workd-revolutcn, worid-salvation, the cause of Hurnaniry, 
‘the untverial organisaon af all mankind. BurifSocalis 
ton of elements, itt a defective combination, The frst of fx elements 
thas been utterly desiccated by a barren econornic axterialism, and the 
‘adheaen which goes along with ity aad Une union Betweun 19 40 
‘Sezents is vo external, aad 49 a7GGcial, that they are continually 
breaking apart. Sociatinm ie & compound which balay dimolving into 
jim component par=—= "dcsecminia iden of evolutan, alin 
sgether bazren of controlling ideas; and a tomally unbiarcical passion 
{Sr revolution, tg be achieved in the eae of Ruanicy and Equality. 
‘When the woclalis feels Gat be must eouneiate principles, he naturally 
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lay hi empha ei, or lon end, onthe snd of thee 
faeron. When pens, socialistic principles became practically 
tetecegeaat is Me of dhe Soca challenge othe Bourg, 





‘with the proud tonidence of great nations, fel themeelves to be repre. 
sentatives of great national ‘of Ieadeahip, while Une former 
tdmply fallow in their wake, bling 10 bring duie Own ration int axy 
‘wuch withthe problems af the fare, asd 
lo pay any real attention to the peculiar politi % 
hitter the doen of Spear x the dein =i 
‘new gowpel hat we need. They are rauher the Seyla and 
berwme ich we ma ee ou oure. We mun ma or he ope 
tm otra, prod, rein Gove op lS nue 
hey ae fn thaelvetih Cdet objec of haan 
faction and human thought, the anmvers they ask far from ux today 
are new. 








APPENDIX IL 
GIERKE'S CONCEPTION OF LAW* 


"The development of naturalaw ideas in regard 10 the relation of the 
State to Law attained im culmination at the end of the cightenth 
‘entry. After that uroe we can begin fo trace a proce of clase nad 
‘isiregration in the whole of the natural-law rytem of thought 

‘In Germany the thoory of Natural Law dis before the now 
world of iden incroduced by the Hinorica School, Te was the achiewe- 
{ent ofthat School w eranacend, atlas, che old dichotomy of Law into 
(Natura und Positve. Regarding Law asa sity, and cadceiving it ax 
the postive seule and Living eaprenion of te comuton conciousness 
‘of an onmanie coeamunity, the takers ofthe Flsiorial Scio refed 
ta content thezmelves wide tery contizuing 00 ne oF he 
thera of he ed ante ay aan scared 
(of bah in a higher asst. The facies which Getemined their eomeeption 
ofthe relation ofthe Staz to Lav were tors equally derived ram the 
‘Natural and the Poutive Law of the older doctine. in the new view 
‘whieh they atained, Law ceased to be regarded as parly anterior tnd 
eter he Sa a pany ron ad rw 
rl the State were held to be vo imerewined that Csey were regarded ax 
al wih one anotes nunded 9 supplement one tnt we 


pan ane another 
"Fac hictphioaorson of ths Hen snot yet ban aly 
sable Meanie ther hs been a abundance of Gi, fa 
‘llsors ef quarter, some aft devoted to Gscovering the error ofthe 
Histoneal Shoot, ad ase oft event calling in question again the 
very tiation of the hsoeial view of Law. So la a the problem 
of he relation between Law and the Sate i cooseracd, we ean detest 
in the chaot of madera opinion Two perteular curents of thought, 
cppered to one another, but uated together in eppentnn td 
Iotorcorgaie idea of Law. On the ene fund, tere bas boen a perod 
daring witch conceptions of an abseract Law of Nature prewed ence 
Inore tn the Bont, ae menaced the very idea ofthe State. Om the ater 
ind, tere i aaw x earrent of though which i gradually guiaog 
volume iz Geraiany,t dat treats > undermine all the foundations 
‘of Law. Te recut the od dea af Pouive Law, butt abandous (ae 
‘atin of Natural Law wie we tobe the complement of roe eas. * 
In tha lat and seweat way of approach, she idea of Law tltamately 
‘aniabe ahogedcr. Se Sr asim soatent or mubwance gee, i ome 


1 Transtnes frmn Us Jokome Alte, Part 2, © vy, Fa, 
ach TARE ete ee onen aba 8b, Taey we sep in he 
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3 neil adap te ete ost arom 
selene Sig a rve  ne e 
Esco nse Pie een Laeger, 
Seen soy ee oe 
Se ee eet 
pa hee ia 

ar een eee ce kaa cuea a 
eeneeye mins rstn ss ets Lanta 
sed atl Schama sone ere 
Seog eet snc aie eee mie 
Pepeonsepeed <crierriapoted 
thet preci ae e e e egn aln F 
See etc ae erate oct ae me 
Pel tet pep ee eee et 
Pee torent east ed ea cer oe 
Sebereeneeratory chen ce erg eee eae 
igpovgnmy eter cers ine Cash oe 
Heceiea ladon cad ene act 
Preceding lonberepeinl pe he 
year coats ar meting ea ay 
Fone borfere bane 

Feat aro —ae po 
tion of Law and the State will no longer be conceived in two opposite 
Selene es cea te ae ree 
Pei pelle bead h eteticg orton 
SERS oe a epee ae 
Sines ste reer eraser me 
a ser en core tee ta oe Hee 
Sovretee cea, eg sete ames 
eee he te Om na ss Sr 
Se So es rr nara ae 
Tasso roer ecard 
fc ret are a re ee ae 
Predlghee haf echo peered 
Pee bec berepreteioen ak pee ei 
wb goondan stent tae tee cp oe, Co 
melons ore een 
Evie ier 

Law, which ia, im its easence, a body of exvernal standards for the 
Poe lee hee efron 
seo ico ete eh es at 
Png Payers 
Se hs mare ere Soe ree 
Perm reg oped yer phen plong 


"Socal tng” and ‘aleve power" stem to septa the cred of 
Seciaien ant Radical Demeracy. 
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rooted and. grounded ic » pivtual Srce which moot the will ap 
something Independent. That force it Ressoo. Te Slow that Lave is 
ota comuion wil Gat a thing sil be, bu camman conven that 
Si Laws the convicton ofa tues conssunity, citer mana 
ddeedy by wmnge or declared by 2 common organ appointed for that 
[Parpon, that there exist tha” commmucicy tena wandards of wil 
Pirates wed stations of iberey which ae exerally igang, 
‘ind theehve, by their very came eloreeable 

Tes Ge thatthe State, in is capacity of telat, aot ony shows 
inl active, over a large aod Umporaot Selden the ‘earer” aad the 
‘orroborata of is sooviction of Rigi for Law), but ao conan: 
tates every development of wich eanvcton (1) by te nue ow com 
‘Gand snd (2) by te tae of corapulvon, Dt (3) Ure action ofthe oom 
‘Son vl in commanding obedlence Yo wat & Law ia not an acca 
‘hich la Law tis caly an ation which sanctions Law. Staal, 
{a} the fer hata supreme power mendes order wo reali fll the 
uapulbrinen dezamded bythe nature of La, doe wt event Law 
‘fom sll bing Taw even hough, in a parvcviar ve, compulsion 


Inking, ov can ly be inperly appled, or ogee pombe 
Ie hither per inca agp oy 
there really 3 comin concn tht camps wo " 
Je were pomible, or if tamiborly wien ecumces”'* 


rani we ay inde hl at he ae one i ea 
Jaan ede i meta the pupae faba we a 
petal prpn ein preemie among ab pom 

Thee proce afte powes an weal herebre ped 
thes the pracace ela sovereign ree sal 

Udelegal purpone ofthe State rs cent pespee, which cn ot 
Seg ar fn ow i oft re Comrey we 
thay, tadeed regard Low as Iced petmacty 1 saree te partons 
‘Slibe Seats Lt bu we sha alo conser ti object as ar om lng 
fahsuaed by, or Usiod wo, mak cries. Ther i indeed one adriion 
thigh we oka have bo ls os ach a view. Ife place the Sone 
Exiier above Lae nor outside it but i, Uns conning the erty 
tf the tae within the Bound of te sytem of Law: gan we ot 
Law aetther above the State, tor tie bat si this lowing he 
formal omnipotence of the sovereign authority to aner ioe even 
‘gaint Laver then thre wil be & pomcblisy of comtsdiesea beowesn 
ABE Mauer and the Form of Lae” the aca so the ideal, But 
ey the pny each a coovacon  eny every ta of 





“A deep cement n he sina maze of man lags Sr the unin of 
Law a wes of igh and Magee. Davis tees ata 


5 The Matic i what io actly expend by the wovercign authority fa 1a 
cuepent the Perm hc ted ag AC eg oe at coc 
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Ut cing wg Tag ie a 
Sees ais sear 
Soa ay emerald 
Fe eect ra carey eres 
SE Sa pemersd eaec crime 
Seasenr ato sirens oe 
Fe ehicte es erie eared Sane 
Right, if it succeeds in maintaining itself, is fle at last by the general 
‘conscience to exist ax of right, and i thus transformed into Right. 
ie pnt tae a 
‘gnmtctir hates raion tw nt 
ottnericitanieer feast ete 
‘make the concluding remarks af this chapter depart from the spirit of 
Sigh Sap pe eaten a 
Stale ta tlaree end nat art 
ec Hera el ee deh 
Sires nyse wan ean ok 
aan Peri 
ee on should samehow learn to preserve for 
the idea of Law that origioal and 3f title to existence which 
was vindicated for it by the School of Naural Law, I ‘as mite 
Tipteers intl adr, 
Sars cee es 
reat Ut er nae ig 
bed af pie lay Races Sout the room kesh and 
el © Coa nget ch dri ed ey 
oC Lae, We have oaceptogiber beth the external experience w 
ies Seti te se eee ores ch 
Fecetiet ce en renee ae 
innate in humanity; and when we have done that, we have 10 blend 
the (wo experiences in one generic conception of the exsential nature of 
Sonne aes 
tu ata pees ity we Si a 
SSA AS 




















